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TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
 
PRESENT:  
 
 
Thiru M.Chandrasekar       ....  Chairman 
 

and 
Thiru K.Venkatasamy       ….  Member (Legal) 

 
R.A.No.5of 2020 

 
 

Union of India 
Represented through 
Chief Electrical Distribution Engineer 
Office of the Principal Chief Electrical Engineer 
Southern Railway 
7th Floor, NGO Annex 
Park Town 
Chennai – 600 003. 

… Petitioner  
         (Thiru SiddarthBahety, 

Advocate for the Petitioner)  
 

Versus 
 
1. The Chairman and Managing Director 

TNEB Limited 
10th Floor, NPKRR Maaligai 
No. 144, Anna Salai 
Chennai – 600 002. 

 
2. The Director / Distribution 
 TANGEDCO 

10th Floor, NPKRR Maaligai 
No. 144, Anna Salai 
Chennai – 600 002. 

 
3. The Director (Operation) 
 TANTRANSCO 
 State Load Despatch Centre 
 MLDC Block, TNEB Complex 

No. 144, Anna Salai 
Chennai – 600 002. 
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4. The Chief Engineer (Operation) 
 State Load Despatch Centre 
 1st Floor,. SLDC Block 
 TNEB Complex 
 No.144, Anna Salai 
 Chennai – 600 002. 
 
5. The Superintending Engineer 
 Open Access and Coordination 
 State Load Despatch Centre 
 1st Floor, SLDC Block 
 TNEB Complex 
 No.144, Anna Salai 
 Chennai – 600 002. 
          …..  Respondents 

 (ThiruAbdul Saleem 
Advocate for Respondents)  

 
  Dates of hearing : 02-06-2020; 21-07-2020; 04-08-2020; 
      and 25-08-2020 
 
 
  Date of Order : 15-04-2021 
 

 

The R.A.No.5 of 2020 came up for final hearing on 25-08-2020. The 

Commission upon perusal of the petition and connected records and after hearing 

the submissions of the petitionerhereby makes the following:- 

ORDER 

1. Prayer of the Petitioner in R.A.No.5of 2020:- 

The prayer of the petitioner in R.A.No.5 of 2020 is to issue an interim 

directive to the respondents herein to issue “No Objection Certificate” and 

Concurrence to this petitioner immediately for availing 100 MW of power from 

M/s.Ratnagiri Gas and Power Pvt. Ltd. through Open Access as deemed licensee, 

pending disposal of this petition as Central Electricity Regulatory Commission in 

their order dated 05-11-2015 have accorded Indian Railways as a deemed 

Licensee status under third proviso to section 14 of the Electricity Act and Appellate 
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Tribunal for Electricity, New Delhi in their order dated 16-12-2015 have also stated 

that Indian Railways can get open access through the network of the Central 

Transmission Utility or other sources.   

The petitioner also prayed in R.A. No. 5 of 2020 is- 

(i) to direct the Respondents to process the applications of the Petitioner and 

grant non-discriminatory open access to Railways as deemed licensee with 

immediate effect for facilitating flow of power from Ratnagiri Gas and Power 

Pvt Ltd power plant and any other sources till the Railway's Traction 

Substations;  

(iii)  to direct the Respondents to consider all the drawal points from ISTS located 

within the Tamil Nadu as a single entity for the purpose of Scheduling and 

Energy Accounting as Central Electricity Regulatory Commission in their 

order dated 05.11.2015 clearly directed that the drawl points from 1STS 

located within a State shall be treated as a single entity for the purpose of 

scheduling and the group of TSSs situated in a State and connected directly 

with ISTS may be treated as one fragmented control area; 

(iv) to direct the Respondents to claim the backup power supply charges as per 

Traction Tariff approved by the Commission for the backup power supplied 

by TANGEDCO only and not for the power which is wheeled through open 

access.  

(v) to direct the Respondents that Harmonics and Low Power Factor surcharge 

shall not be claimed on power purchased from other sources through open 

access and surcharges may be levied only on the backup power supplied by 

TANGEDCO as per interim order of the Hon‟ble High Court of Madras in 

W.P. No.28977 of 2015 pending disposal of the Writ Petition No.28977 of 
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2015 before the Hon‟ble High Court of Madras and M.P. No.25 of 2015, I.A. 

No.1 of 2015 pending before this Commission. 

 

2. Facts of the Case:- 

 This case pertains to the request for allowing Non-Discriminatory Open 

Access to Southern Railway as Deemed Licensee by TANTRANSCO for 

conveyance of 100 MW of power allocated by Ministry of Power from M/s.Ratnagiri 

Gas and Power Private Limited (RGPPL) for Railway Traction purpose in the State 

of Tamil Nadu.  Determination of charges for backup power supply from 

TANGEDCO and defining the terms and conditions for availing power supply under 

open access as Deemed Licensee.  For the purposes of the remand proceedings, 

the prayer in the M.P. No.4 of 2019 is taken as the basis for passing orders.  On 

remand proceedings was inasmuch as the proceedings in R.A. have been set in 

motion consequent to the remanding of M.P. No.4 of 2019 for fresh disposal.   

 

3. Contentions of the Petitioner:- 

3.1. The Southern Railway is availing power supply for Railway Traction from 

TANGEDCO at 110 KV for through 31 supply points spread over the State of Tamil 

Nadu.  Considering the unique characteristics of Railway Traction, the Commission 

have adopted separate tariff category HT-1B for Railway Traction from 01-08-2010, 

tariff now being adopted for Railway Traction is as follows:- 

Tariff for Railway Traction 

Tariff Order Date with effect 
from 

Category Demand 
Charges 
Rs./kVA 

Energy 
Charges 
Rs/kWh 

T.O. 1 of  2012 01-04-2012 HT-1B 250 5.50 

T.O. 9 of  2014 12-12-2014 HT-1B 300 6.35 

T.P. 1 of  2017 11-08-2017 HT-1B 300 6.35 
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3.2. The average cost of energy for Railway Traction paid to TANGEDCO in the 

State of Tamil Nadu at the above tariff during the last three years are as follows:- 

Year Total Energy 
consumed in MU 

Total charges paid in 
Rs.Crore 

Average cost per 
unit in Rs./Unit 

2015-16 834.35 676.19 8.10 

2016-17 810.29 657.38 8.11 

2017-18 816.19 689.05 8.44 

 

3.3. The Ministry of Railways in larger public interest to reduce the cost of 

operation have decided to procure economical power through competitive bidding 

and bilateral arrangements as deemed distribution licensee for self-consumption for 

electric traction to reduce the cost of operation of train services in the country.   

3.4 Indian Railways have the status of Deemed Distribution Licensee by virtue of 

provisions contained in the section 11(a) & 11 (g) of Indian Railways, Act 1989 read 

with the Third Proviso to section 14 and section 173 of Electricity Act, 2003.  

 

3.5. As per the policy decision of Ministry of Railways,Southern Railway have 

entered into a Power Purchase Agreement (PPA) with M/s. PTC India Ltd on 

04.08.2016 for supply of 120 MW of power for Railway Traction in the State of 

Tamil Nadu at a landed cost of Rs.5.70 per unit at the injection point i.e. at the 

metering point in Railway Traction Substation.   

 

3.6. M/s. PTC India Ltd, on behalf of Southern Railway have submitted the 

application for Intra-State Short Term Open Access (STOA) on 08.08.2016, 

11.08.2016, 17.08.2016, 08.12.2016, 06.01.2017 & 02.02.2017 to SLDC/ 

TANTRANSCO/Chennai. However, SLDC returned the applications stating that as 

per sections 14 to 17 of the Electricity Act, 2003, without the approval of the 
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Commission, Southern Railway may not be treated as distribution licensee and 

issue open access approval.  

 

3.7. SLDC/Chennai was appraised by this petitioner that;  

(a) The Southern Railway is a Deemed Licensee in terms of third Proviso 

to section 14 of Electricity Act, 2003 and this has been dealt in detail 

and approved by Central Electricity Regulatory Commission (CERC) 

in their Order in Petition No.197/MP/2015.   

(b) The Hon‟ble Appellate Tribunal for Electricity (APTEL) prima facie 

agreeing with the order of the Hon‟ble CERC that Railways are 

Deemed Licensee, refused to grant stay sought by the West Bengal 

State Electricity Distribution Company Ltd. (WBSEDCL) in I.A.No.444 

& 445 of 2015 in the appeal filed by them in A.No.276 of 2015.   

(c ) The Hon'ble APTEL while disposing I.A.Nos. 416 & 478 of 2016 filed 

by TNEB, for impleading themselves as a party in Appeal No.276 of 

2015, on 27.09.2016 have reiterated that their above order dated 

16.12.2015 to continue till further orders.   

3.8. As advised by SLDC Chennai, Southern Railway have also sought 

clarification from the Commission and the Commission vide Letter 

No.TNERC/AD(F&EA)/D/(T)/F.Southern Railway/D.No.58/2017 dated 11.01.2017 

have clarified that;  

"Southern Railway may approach the State Transmission Utility (STU) 
for procuring power through open access as deemed licensee for use 
in Railway Traction as per Regulation 9 of TNERC (Grid connectivity 
and Intra-State Open Access) Regulation, 2014. There is no need to 
approach the Commission for any specific orders at this stage and it is 
open to Southern Railway to proceed further in the manner provided in 
Law".   
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3.9. SLDC/Chennai has again refused open access to Southern Railway as 

deemed distribution licensee vide their letter dated 15.02.2017 and stated that 

Southern Railway's Open Access application will be considered only after the 

outcome of the Appeal Petition No.276 of 2015 filed by West Bengal State 

Electricity Distribution Company Ltd. (WBSEDCL) pending before APTEL in which 

TNEB have also impleaded themselves as a party.   

 

3.10. The PPA between Southern Railway and M/s. PTC has concluded on 31-03-

2017 without availing power supply due to refusal of open access by 

SLDC/TANTRANSCO.   

 

3.11. Subsequently Ministry of Power (MoP) has allocated 100 MW of power from 

M/s.Ratnagiri Gas and Power Pvt. Ltd., Maharashtra to Southern Railway for use in 

Tamil Nadu for five years upto 31.03.2022.  Southern Railway have entered into 

PPA with M/s.Ratnagiri Gas and Power Pvt Ltd, Maharashtra on 25.04.2017 for 

supply of 100 MW of power at a landed cost of Rs.5.50 per unit for electric traction 

in the State of Tamil Nadu for five years from 01.04.2017 to 31.03.2022 as per the 

allocation of MoP.  

 

3.12. Consequent to signing of PPA with M/s.Ratnagiri Gas and Power Pvt Ltd., 

the petitioner requested SLDC/Chennai vide its office letter dated 19.04.2017 to 

accord concurrence and NOC for availing the 100 MW power allocated from 

M/s.Ratnagiri Gas and Power Pvt Ltd under MTOA through ISTS of CTU. However, 

SLDC Chennai has again declined to accord concurrence and NOC for availing 
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open access as deemed distribution licensee vide its letter dated21-04-2017 &28-

06-2017.   

3.13. Southern Railwayhas reiterated issue of concurrence and NOC 

bySLDC/Chennai vide its office letter dated 28.04.2017duly indicating the decision 

of CERC and APTEL. However SLDC/Chennai vide its  letter dated 

05.05.2017again refused to accord Open Access to Southern Railway as Deemed 

Licensee. 

 
3.14. CERC have issued directions to all SLDCs and STUs to accord open access 

to the petitioner as deemed licensee in its order dated 05-11-2015 in the Petition 

No.197/MP/2015 filed by the petitioner and APTEL has also not granted any stay 

so far on the implementation of the Orders of CERC in the appeal filed by 

WBSEDCL in Appeal No.276 of 2015.  

 
3.15. The stand taken by SLDC/Chennai &TANTRANSCO, not to accord open 

access to the petitioner as deemed distribution licensee, taking shelter under the 

pending appeal before APTEL in A.No.276 of 2015 is against the settled law.  

 
 
3.16 With protracted correspondence and much persuasion,TANGEDCOissued “In 

Principle NOC” for availing 100 MW of power supply M/s.RGPPLfor Railway 

Traction in the State of Tamil Nadu subject to certain conditions vide 

Director/Distribution, TANGEDCO letter 

No.CE/Comml./SE/EE/R&C/AEE.2/F.Railways/D.185/17 dated 28.09.2017and 

during the meeting held with the CMD/TNEBLtd. on 03.10.2017 advised the 

petitioner to furnish the draft agreement for backup power supply.  
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3.17. Accordingly this petitioner has framed a draft agreement in line with the 

agreement entered into in the State of Gujarat by Western Railway with Gujarat 

UrjaVikas Nigam Limited (GUVNL) and submitted to TANGEDCO on 05.10.2017 

and remarks of the petitioner on the points raised by TANGEDCO while according 

„in principle NOC‟ was furnished on 06.10.2017.   

 

3.18. The Respondents have changed the draft agreement unilaterally and 

included conditionssuch as; 

(i) Payment of fixed charges at the rate of Rs.100/MW;  

(ii) Proposed the tariff for backup power supply at Temporary supply tariff 

with twice the rate for Demand charges on daily basis 

(iii) Scheduling and forecasting for both Demand and Energy to be 
furnished on day ahead basis for every 15 minutes time block for 
every Traction Substation (TSS) 

(iv) Excess energy consumed at each drawal point (TSS) will be billed as 
above while there will be no compensation allowed for under drawal 
at any TSS nor will be adjusted/allowed to be consumed at the other 
TSS  

 
3.19. The  scheduling and forecasting for every TSSs are in violation of the 

principles set in the orders of CERC in Petition No.197/MP/2015 dated 05.11.2015 

and vitiate the very purpose of opting for open access, hence could not be 

accepted by this petitioner.Rates for backup power supply may please be fixed on 

existing Railway Traction Tariff rates applicable as approved by the Commission. 

 
3.20. Further meetings were sought with the Respondents herein and the 

intervention of Energy Department, Government of Tamil Nadu was also soughtto 

sort out the issues and allow open access to Southern Railway with reasonable 

conditions.  
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3.21. The Principal Secretary (Energy Department), Government of Tamil Nadu 

convened a coordination meeting in this regard on 01.03.2018 and advised this 

petitioner to submit to TANGEDCOclause wise comments and disagreement on the 

draft agreement furnished by TANGEDCOfor consideration. Accordingly the 

petitioner had meeting with the 1st Respondent herein on 05.04.2018 and submitted 

clause wise comment/disagreement on the draft agreement of TANGEDCO and 

also a revised draft agreement was submitted. Further to the same additional 

clarifications were furnished to the 2nd Respondent herein on 11.04.2018 and 

requested the respondents herein on to accord NOC for open access without any 

further delay. 

 
3.22. Even thereafter the respondents herein have not issued the NOC, this 

petitioner sought the 1st Respondent herein to expedite issue of NOCfor Open 

access by TANGEDCO and TANTRANSCO as considerable time has elapsed 

since signing of PPA  The 1st Respondent has convened a meeting along with the 

2nd and 3rd Respondents herein on 12.06.2018, however the respondents have 

refused to modify their unreasonable conditions for according NOC for open access 

to Railway Tractionvide letter dated 18.06.2018.   

 

3.23. The Petitioner, Indian Railways, Government of India represented by 

Southern Railway is a Department of the Government of India, Ministry of Railways 

with Headquarters at Rail Bhawan, Raisina Road, New Delhi – 110001.  The Indian 

Railways operate the rail system in India as per the provisions of the Railways Act, 

1989. The Southern Railways are Zonal Railways within the meaning of Section 3 
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of Railways Act, 1989. Southern Railways is authorizedRailway Administrator 

(Nodal Railway) for the state of Tamil Nadu and Kerala. 

 
3.24. The Petitioner is authorised to distribute electricity under the Railways Act, 

1989 read with Electricity Act, 2003. Section 11 of the Railways Act, 1989 

specifically authorizes the Railway Administration to undertake electric supply and 

distribution and such authority existed even during the period prior to the Electricity 

Act, 2003. Section 11 of the Railway Act reads as under: 

―11. Payment of amount for damage or loss.-(1) Notwithstanding anything 

contained in any other law for the time being in force, but subject to the 

provisions of this Act and the provisions of any law for the acquisition of land 

for a public purpose or for companies, and subject also, in the case of a non-

Government railway, to the provisions of any contract between the non-

Government railway and the Central Government, a railway administration 

may, for the purposes of constructing or maintaining a railway— 

(a) make or construct in or upon, across, under or , over any lands, or 

any streets, hills, valleys, road's, railway, tramways,. or any rivers, canals, 

brooks, streams or other waters, or any drains, water pipes, gas-pipes, oil-

pipes, sewers, electric supply lines, or telegraph lines, such temporary or 

permanent inclined-planes, bridges, tunnels, culverts, embankments, 

aqueducts, roads, lines of railways, passages, conduits, drains, piers, 

cuttings and fences, in-take wells, tube wells, dams, river training and 

protection works as it thinks proper;  

(b)  alter the course of any rivers, brooks, streams or other water courses, 

for -the purpose of constructing and maintaining tunnels, bridges, passages 

or other works over or under them and divert or alter either temporarily or 
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permanently, the course of any rivers, brooks, streams or other water 

courses or any roads, streets or ways, or raise or sink the level thereof, in 

order to carry them more conveniently over or under or by the side of the 

railway; 

(c)  make drains or conduits into, through or under any lands adjoining the 

railway for the purpose of conveying water from or to the railway; 

(d)  erect and construct such houses, warehouses, offices and other 

buildings, and such yards, stations, wharves, engines, machinery apparatus 

and other works and conveniences as the railway administration thinks 

proper; 

(e) alter, repair or discontinue such buildings, works and conveniences 

as aforesaid or any of them and substitute others in their stead; 

(f) erect, operate, maintain or repair any telegraph and telephone -Lines 

in connection with the working of the railway; 

(g) erect, operate, maintain or repair any electric traction equipment, 

power supply and distribution installation in connection with the working of 

the railway; and 

(h)  do all other acts necessary for making, maintaining, altering or 

repairing and using the railway. 

 

3.25. In terms of the above, the powers of the Railways Administration include the 

construction and establishment of Electric Supply Lines or Telegraph Lines as 

specifically provided for in sub-clause (a).  Sub clause (g) of Section 11 provides for 

the powers of the Railway Administration to erect, operate, maintain, repair etc. any 

electric traction equipment, power supply and distribution installation in connection 
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with the working of the Railways.  Besides the above, sub-clause (h) of Section 11 

provides for the power in the Petitioner to do all other acts necessary for making, 

maintaining, altering and repairing and using Railways. 

 
3.26. The power under Section 11 of the Railways Act is wide enough to empower 

the Petitioner to undertake anything in connection with operating and maintaining 

railways. The operation and maintenance of Railways includes the need to procure 

electricity, get the electricity conveyed from the place of generation to the place 

where the Railway system, network, works and facilities exist to run railways and 

for meeting other requirements of Railways.  Section 11 of the Railways Act, 1989 

would apply notwithstanding anything contained under the Electricity Laws for the 

time being in force, namely, the requirement of the licence for transmission, 

distribution or supply of electricity under the Electricity Act. 

 
3.27. Such statutory recognition for supply and distribution is valid and effective 

notwithstanding the provisions of the Electricity Act, 2003 and is specifically 

preserved under Section 173 of the Electricity Act, 2003. Section 173 reads as 

under: 

―173. Inconsistency in laws 

Nothing contained in this Act or any rule or regulation made there under or 

any instrument having effect by virtue of this Act, rule or regulation shall 

have effect in so far as it is inconsistent with any other provisions of the 

Consumer Protection Act, 1986 or the Atomic Energy Act, 1962 or the 

Railways Act, 1989.‖   

 
3.28. The above position has also been recognized by the Central Electricity 

Regulatory Commission vide petition no. 197/MP/2015 dated 05.11.2015. The 
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Central Electricity Regulatory Commission has held that the Petitioner would be 

governed by the Railways Act and are entitled for grant of Open Access in 

connection with working of the Railways as per the provisions applicable to a 

distribution licensee. The Central Commission has also directed all concerned 

RLDCs, State Transmission Utilities and SLDCs to facilitate long term access and 

medium term access in terms of the Connectivity Regulations from the generating 

stations or other sources to the facilities and network of Indian Railways.  

 
 
3.29. The West Bengal State Electricity Distribution Company Limited 

(WBSEDCL) has filed an Appeal against the above Order of CERC dated 

05.11.2015 before the Hon‟ble Appellate Tribunal for Electricity being Appeal No. 

276 of 2015. In the said Appeal, the WBSEDCL had sought for a stay of the Order. 

However the Hon‟ble Tribunal  has rejected the application for interim stay vide IA 

no. 445 of 2015 in Appeal no. 276 of 2015 dated 16.12.2015 and the Hon‟ble 

Tribunal has prima facie held that the Petitioner (Indian Railway) have full authority 

to distribute electricity. The Hon‟ble Tribunal has further held that the 

considerations of denial of open access to the Petitioner/Indian Railways outweigh 

the possible loss of revenue to the Respondents. Further, the Hon‟ble Tribunal in 

their Order dated 27.09.2016 have ordered that, “Without prejudice to the rights 

and contentions of the newly added respondents and without expressing any 

opinion on the merit of the case, interim order to continue till further orders”.  

 

3.30. The Respondents herein have specifically sought impleadment in the above 

appeal and had been impleaded in the proceedings. Therefore it is not open to the 
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Respondents to seek to avoid the decision of the Central Electricity Regulatory 

Commission.  

3.31. In terms of the Interim Order of the Hon‟ble Appellate Tribunal, the Petitioner 

is entitled to open access as a distribution licensee. It is a well settled position of 

law that unless stay is granted, the orders have to be implemented and mere filing 

or pendency of appeal does not operate as stay. Reference in this regard may be 

made to: 

a. Atma Ram Properties (P) Ltd v. Federal Motors (P) Ltd (2005) 1 SCC 

705 

―8. It is well settled that mere preferring of an appeal does not operate as 

stay of decree or order appealed against nor on the proceedings in the court 

below. A prayer for grant of stay of proceedings or on execution of decree or 

order appealed against has to be specifically made to the appellate court 

and the appellate court has discretion to grant an order of stay or to refuse 

the same……..Experience shows that the principal consideration which 

prevails with the appellate court is that in spite of the appeal having been 

entertained for hearing by the appellate court, the appellant may not be 

deprived of the fruits of his success in the event of the appeal being allowed. 

This consideration is pitted and weighed against the other paramount 

consideration: why should a party having succeeded from the court below be 

deprived of the fruits of the decree or order in his hands merely because the 

defeated party has chosen to invoke the jurisdiction of a superior forum…..‖ 

b. Collector of Customs, Bombay v. Krishna Sales (P) Ltd 1994 Suppl (3) 

SCC 73 
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―6……As is well known, mere filing of an appeal does not operate as a stay 

or suspension of the order appealed against……‖ 

c. Delhi Transco Limited v. Delhi Electricity Regulatory Commission and 

Ors Appeal No. 184 of 2011 dated 27.02.2013 

22. It is settled law as laid down by the Hon‘ble Supreme Court in its various 

decisions that mere pendency of an Appeal can never be a ground for non-

implementation of the decision taken by this Tribunal in the absence of any 

stay by the Hon‘ble Supreme Court….. 

d. Hans Raj Dhir v. State of Himachal Pradesh and Others 1985 Cri LJ 

1030 

―10…It requires to be emphasised, in this connection, that mere preferment 

of an appeal does not automatically operate as a stay of the decision under 

appeal and that till an application for stay is moved and granted by the 

appellate court, or in the alternative, the court which rendered the decision is 

moved and grants an interim stay of the decision pending the preferment of 

an appeal and grant of stay by the appellate court, the decision continues to 

be operative. Indeed noncompliance with the decision on the mere ground 

that an appeal is contemplated to be preferred or is actually preferred, and 

that, therefore, the matter is sub-judice, may amount to contempt of court, 

punishable under Contempt of Court Act, 1971….‖ 

 
3.32. It is therefore not open to the Respondents to deny or delay open access on 

ground of pendency of the Appeal on the purported ground that Indian Railway 

cannot seek Open Access with the status of a person authorised to distribute 

electricity or authorised as such to procure electricity from sources of its choice. 
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3.33. That the Petitioner is authorised to distribute electricity and as such the 

Petitioner in such capacity is entitled to procure electricity from any source of its 

choice. The Petitioner has made PPA with M/s.PTC India Limited from 04.08.2016 

to 31.03.2017 and now entered in to a PPA with M/s. Ratnagiri Gas and Power Pvt 

Ltd, Maharashtra for a period of five years from 01.04.2017 as per the allocation of 

Ministry of Power. Further the Petitioner is setting up a 1000 MW (4X250 MW) 

thermal power plant at Nabinagar, Bihar in collaboration with NTPC Limited, which 

will be managed by Bharatiya Rail Bijlee Company Limited (A Joint Venture of 

NTPC and the Indian Railways). 90% of the generated capacity of the plant has 

been allocated to Railways, out of which, 300 MW is proposed to be allotted from 

the 3rd and 4th units of the power plant to the States of Tamilnadu and Kerala. The 

first unit of 250 MW of this thermal power plant has been commissioned on 

15.01.2017. 

 
3.34. That the Petitioner is entitled to seek Open Access on the existing 

transmission and/or distribution line of the licensees for getting the electricity from 

the place of generation to the Interconnection Point of the Railways Network. 

 
3.35. Open Access has already been accorded to Railways as Deemed Licensee 

and power supply through Open Access availed at six States viz., Maharashtra, 

Madhya Pradesh, Gujarat, Jharkhand, Rajasthan Uttar Pradesh (Central 

Transmission Utility supply points) and Karnataka and NOC has been accorded in 

Haryana.  

 
3.36. As per the procedure, the Petitioner had applied to the Respondent No. 5 

(as Nodal Agency) for Open Access. The Railways had sought for open access at 
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30 TSS locations. As per the Order dated 05.11.2015, drawl points located within a 

state should be treated as single entity (Fragmented control area). 

 
3.37. However the Respondent No. 5 has denied open access to this petitioner 

and advised the Petitioner vide the letter dated 21.04.2017 and 28.06.2017 to 

approach the TANGEDCO (Respondent No.2) for the No Objection Certificate.  

 

3.38. The Petitioner vide letter dated 23.08.2016 approached the Respondent 

No.5. The Petitioner also sought meetings with the Government of Tamil Nadu as 

well as representatives of the Respondents for resolving the issues. However 

despite the meetings with the Government, no positive steps were taken by the 

Respondents.Despite the lapse of many months “No objection” required by the 

Petitioner has not been given and there has otherwise been no valid reason 

communicated for not allowing the Open Access sought for. 

3.39. In terms of Tamil Nadu Electricity Regulatory Commission (Open Access) 

Regulations, 2005 („Open Access Regulations‟), the Respondents have to process 

the application for Open Access within the specified time: 

12. Procedure for Long-Term Open Access Customer 

(c) Based on system studies conducted in consultation with other agencies 

involved including other transmission and distribution Licensees, the nodal 

agency shall, within thirty days of receipt of the application, intimate to the 

applicant whether or not the long-term access can be allowed, without 

further system strengthening: 

 
3.40. It is submitted that as per the TNERC Open Access Regulations, the 

Petitioner being a distribution licensee has the priority in allotment: 
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―7. Allotment Priority 

The priority for allotment of open access shall be decided on the following 

criteria: 

a) A Distribution Licensee shall have the highest priority in allotment of open 

access capacity irrespective of whether the open access request is for 

long term or short term.‖ 

 
3.41. The Respondents have not communicated their approval to the Petitioner 

within 30 days of the application which is contrary to the Open Access Regulations. 

The Respondents are deliberately delaying the grant of open access despite the 

specific orders of the Hon‟ble Appellate Tribunal for Electricity. 

 
3.42. With continuous persuasion with the Respondents and with the Government 

of Tamil Nadu, Respondent No.2 has communicated vide letter dated 28.09.2017 

“In Principle NOC” of TANGEDCOfor Railways availing 100MW of power from M/s 

RGPPL for Railway Traction in the State of Tamil Nadu subject to following 

conditions among others; 

1) For availing 100 MW power from M/s.RGPPL to Southern Railway the 

energy accounting procedure has to be framed by SLDC which requires 

the following: 

a) all drawal points of Southern Railway Traction Sub-Stations has to be 

integrated with SLDC‘sSCADA for online monitoring of power drawal 

by providing RTU at TSS end at the expenditure of Southern Railway. 

b) All the drawal points of Southern Railway TSS have to be provided 

with energy meter having ABT, DLMS, & AMR complainant with 
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cause of accuracy as per CEA guidelines at the expenditure of 

Southern Railway. 

c) Southern Railway has to furnish daily day-ahead block wise drawal 

schedule for all their drawal points of TSS. 

d) The energy accounting and scheduling should be as per the CERC 

Regulations. However, the deviation settlement mechanism is in the 

purview of the State and the intra-state ABT mechanism is yet to be 

notified.  

2) The energy drawn from TANGEDCO due to non-availability of OA power 

will be billed under HT Tariff (I-B Railway traction) till Intra-State ABT 

Regulations is notified. 

3) The Southern Railway has to pay all other applicable charges such as 

Open access charges, transmission charges, wheeling charges, 

Scheduling and System operation charges etc. 

4) The Charges including Cross subsidy surcharges and additional 

surcharges shall be levied subject to the final decision in Appeal No.276 

of 2014 pending before the APTEL and such second appeal if any filed 

before the Supreme Court in future. 

5) In case of failure of alternate supply and if Railways continue to draw 

power from the grid, TANGEDCO has to keep 100 MW of power 

available and hence fixed charges as applicable are liable to be paid by 

the Southern Railway. 

3.43. The Petitioner is agreeable to provide energy metering, monitoring and 

accounting system as demanded, however the conditionstipulated for Railways to 

furnish Traction Substation (TSS) wise block wise daily day-ahead drawal schedule 
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is discriminatory and in violation of the Order of Hon‟ble CERC in Petition 

No.197/MP/2015 dated 05.11.2015 and the condition for payment of fixed charges 

is not governed by any Regulation. 

 
3.44. The Petitioner submitted a Draft Agreement to TANGEDCO on 05.10.2017  

for approval but TANGEDCO not accepting the draft agreement submitted by this 

petitioner, furnished a revised draft agreement on 25.10.2017 wherein the tariff for 

back-up power supply and deviation from schedule have been modified to 

Temporary Supply Tariff with Demand charges at double the rate and insisted 

again for TSS wise block wise daily day-ahead drawal schedule and payment of 

fixed charges at the rate of Rs.100/MW/Day. 

 
3.45. The conditions stipulated by TANGEDCO in the revised draft agreement for 

backup power supply were again discriminatory and in violation of the orders of 

CERC, efforts of this petitioner to hold meetings with the Respondents herein to 

sort-out the issues were not materialised. Hence this petitioner sought the 

intervention of Government of Tamil Nadu in the matter. 

 
3.46. The Principal Secretary, Energy Department, Government of Tamil Nadu 

convened a coordination meeting in this regard on 05.12.2017, it is submitted that 

during the meeting it was agreed by the Respondents herein that TANTRANSCO 

will issue NOC to this petitioner for availing 100 MW of power from M/s RGPPL for 

Railway Traction in the State of Tamil Nadu and the charges for back-up power 

supply will be mutually discussed and agreed. However the Respondent No.2 

herein unilaterally communicated vide letter dated 21.12.2017  revised terms and 

conditions for according open access, wherein the tariff conditions stipulated in the 

earlier draft at the rate of Rs.23/kVA/Day (Twice the Demand Charges at 
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Temporary Supply Tariff calculated on per day basis) and Rs.11/kWh is retained 

and revised the fixed charges to Rs.1.73/unit stated to be calculated on per MW 

basis for 85% PLF for the quantum of power allowed on Open Access (100 MW). It 

was further stated that TSS wise scheduling and forecasting to be furnished and no 

compensation will be given for under drawal while any over drawal will be billed as 

above. In addition, surcharge for harmonics at the rate of 15% will be levied on the 

gross demand and gross energy charges including the energy sourced by Southern 

Railway from RGPPL.  

 
3.47. The Respondent 2 has furnished the revised draft agreement on 22.12.2017 

duly including the above terms and conditions grossly in violation of the decisions 

taken in the coordination meeting held by the Principal Secretary, Energy 

Department, Government of Tamil Nadu on 05.12.2017. 

3.48. The above issue was again brought to the notice of the Respondent No.1 

herein by this petitioner vide this office letter dated 28.12.2017 and requested to 

accord non-discriminatory open access to this petitioner on par with the other 

Distribution Licensee in the State namely TANGEDCO. 

 

3.48. With continuous persuasion with Respondent 1herein a meeting was held on 

05.04.2018 and this petitioner furnished para wise comments/disagreements on the 

draft agreement furnished by Respondent No.2 anda revised draft agreement were 

handed over to Respondent No.1. However Respondent No.2 herein vide letter 

dated 02.06.2018 have refused the request of this petitioner to modify the terms 

and conditions to be mutually acceptable and advised to approach the Commission 

for necessary guidelines.  
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3.49. TANTRANSCO (Respondents 3 to 5) have refused to accord NOC for open 

access and also stated that signing of agreement with TANGEDOfor Back-up 

power supply as a precondition for considering the application of this petitioner for 

open access. 

 
3.50. The Secretary to Government of India,Ministry of Power has also written to 

Chief Secretary of Govt. of Tamil Nadu directing the State Government to facilitate 

open Access so that; 

a. Open access is provided to transmission and distribution network of the 

 State, as requested by Indian Railways. 

b. Charges for availing Open access as deemed licensee are levied to IR only 

as per the provisions of Electricity Act. 

c. In case required,State Governments may issue appropriate directions 

 under provisions of the Electricity Act to the respective State Load Dispatch  

Centres/State Electricity Regulatory Commissions for providingOpen Access to 

Indian Railways. 

 
3.51. In the circumstances mentioned above, the Petitioner is filing the present 

Petition for appropriate directions to the Respondents to provide the non-

discriminatory Open Access to the petitioner.  

 
3.52.  The non-availability of Open Access on account of the actions of the 

Respondents is causing serious prejudice to the Petitioner. As mentioned herein 

above, the Petitioner is seeking to procure electricity from M/s.Ratnagiri Gas and 

Power Pvt Ltd, Maharashtra and the thermal power plant at Nabinagar, Bihar which 

are already been commissioned for meeting the needs of the Railways and for 

which Provisional Open Access has also been granted by CTU/PGCIL up to State 
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periphery.  The Respondents despite being State Government Utilities are causing 

interference in the exercise of such rights by the Railways. 

3.53. The Indian Railways are one of the largest rail networks in the world and are 

an essential part of the transport infrastructure in India and play an important role in 

the growth and development of the national economy as well as of the backward 

and underdeveloped areas of the country. The Indian Railways not only provide an 

affordable transport facilities to the common man but also facilitate transport of 

coal, minerals, steel, cement, mineral oil, food grains and fertilizer at a competitive 

rates. The Indian Railways are of strategic importance in the country and therefore 

it is essential for the Indian Railways to construct, operate and maintain the railway 

network in an efficient and economical manner. Any delay or hampering of the 

exercise of the rights by the Indian Railways would also adversely impact the 

transport services in the country. This has also been recognized by the Hon‟ble 

Tribunal while passing the Interim Order dated 16.12.2015 refusing the stay. There 

are larger public interests involved in the matter and the expeditious disposal of the 

petition is of great importance. 

 
3.54. As a Deemed Licensee, the Petitioner is entitled for non-discriminatory open 

access on par with the other Distribution Licensee in the State namely TANGEDCO 

in that;All supply points for Railway Traction in the State of Tamil Nadu to be 

treated as single entity in one fragmented control area and Scheduling and Energy 

Forecasting to be accepted on the aggregate at the state periphery. 

 
3.55. The charges for backup power supply if availed from TANGEDCO in case of 

failure of sources contracted by this petitioner, shall be as per the Railway Traction 

tariff prevailing for the time being and fixed charges shall not be levied since the 
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power demand for Railway Traction is a miniscule percentage of the Grid Demand 

(0.75% approximately) and no spinning reserve exclusively for Railway Traction 

need to be kept. 

 
3.56. Surcharge for harmonics, if any, shall be levied only on the quantum of 

energy supplied by TANGEDO as back-up power supply and not on the gross 

energy consumed by the petitioner through open access from the sources 

contracted by the petitioner. 

 
3.57. The refusal of Open Access by the Respondents has caused huge monetary 

loss to this petitioner and further delay is causing a recurring loss of about Rs.18.0 

Crore per month.  . 

 

4. Contentions of the Respondent:- 

4.1. The claim of Southern Railways as a Deemed Licensee neither comes under 

section 11 of Railways Act, 1989 nor under the section 14 of the Electricity Act, 

2003. 

 
4.2. The petitioner Railways is a consumer under Sec.2 (15) of Act, 2003 since it 

is supplied with electricity for its own use by TANGEDCO and is connected to the 

distribution network to receive electricity for its use.  The Railways being a 

consumer is seeking the status of Deemed Distribution Licensee.  The Railways is 

not carrying on any transmission or distribution functions and merely using 

transmission and distribution infrastructure set-up to facilitate consumption of 

electricity at various points for the working of electrical traction.  The Railways is not 

authorised to distribute electricity and is not an entity engaged in the supply of 

electricity.   
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4.3. Section 2 (31) (c) of Railways Act, 1989 states that to all electric traction 

equipments, power supply and distribution installations used for the purposes of or 

in connection with, a railway are included in the definition of Railway under the 

Railways Act.  This section relates to definition of Railways and does not state 

anything relating to distribution of electricity by Railways or about the status of 

Railways as a deemed licensee. 

 

4.4. Section 2 (32) of Railways Act, 1989 describe railway administration.  It does 

not state anything about the distribution of electricity by Railways. 

 

4.5. Section 11 of Railways Act, 1989 provides for the powers of railways 

administration to execute all necessary works.  It does not either declared the 

Railways as a deemed licensee or authorise it to distribute electricity.  This section 

and especially, 11 (g) only authorises Railways to erect, operate, maintain or repair 

any electric traction equipment, power supply and distribution installation in 

connection with working of Railways.  No provision, either to distribute electricity or 

to act as a deemed distribution licensee is provided under Section 11 of the 

Railways Act, 1989. Similarly, section 12 of the Railways Act, 1989 also does not 

provide for distribution of electricity by the Railways. 

 

4.6. The Railways Act, 1989 is a special enactment relating to Railways and 

functioning of Railways.  In the case referred to by the petitioner -- General 

Manager, Northern Railways represented by Union of India versus Chairman, Uttar 

Pradesh State Electricity Board and Others [(2012) 3 SCC 239]; the issue involved 
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was construction of a dedicated transmission line by Railways from the NTPC 

generating station to the traction Centre of the Indian Railways; which was objected 

to by the Uttar Pradesh State Electricity Board.  The said judgement does not even 

discuss the issue of distribution of electricity by Railways or the deemed licensee 

status of Railways.  The said judgement has no consequence to the issue raised in 

the present petition. 

 

4.7. That there is no dispute to that Section 11 of the Railways Act, 1989 

empowers the petitioner to erect, operate and maintain electric traction equipment 

as well as power supply and distribution installation in connection with working of 

Railways and the same is not affected by the provisions of Electricity Act, 2003.  

There is no inconsistency qua section 11 of the Railways Act, 1989 and the 

Electricity Act, 2003 as far as the powers to erect, operate and maintain electric 

traction equipment as well as power supply and distribution installation in 

connection with working of Railways is concerned.  The Railway Act, 1989 only 

contemplates erection, operation and maintenance of electrical traction equipment, 

power supply and distribution installation, Section 11 (g) does not either authorise 

Railways to distribute electricity or gives status of deemed distribution licensee. 

 

4.8. The primary difference between Sec.11(g) of Railways Act, 1989 and Sec.14 

the third proviso of Act, 2003 is that Sec.11(g) of Railways Act, 1989 only permits 

Railways to erect, operate, maintain or repair any electric traction equipment, 

power supply and distribution installation in connection with the working of the 

Railway; whereas Sec.14 the third proviso of Act, 2003 provides that in case an 

Appropriate Government transmits electricity or distributes electricity or undertake 
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trading in electricity, whether before or after commencement of this Act, such 

Government shall be deemed to be a licensee under this Act, but shall not be 

required to obtain license under this Act.  Transmitting and distributing of electricity 

is different from erecting, operating, maintaining or repairing power supply and 

distribution installation of Railways.  The meaning of words in section 11 (g) of the 

Railways Act do not permit the Railways to distribute electricity.  In fact the 

Railways Act is for erecting, operating and maintaining the equipments for the 

functioning of Railways and not for distribution of electricity.  There is no section 

under the Railways Act which even permits Railways to transmit electricity. 

 

4.9. That the petitioner is again wrong in contending that it is a deemed licensee 

in terms of the provisions of Section 14 of the Electricity Act, 2003.  The third 

proviso to Section 14 states that in case an Appropriate Government transmits 

electricity or distributes electricity or undertakes trading in electricity, whether 

before or after the commencement of this Act, such Government shall be deemed 

to be a licensee under this Act, but shall not be required to obtain license under this 

Act.  To come under this third proviso of section 14, the appellant should have 

transmitted electricity or distributed electricity or undertaken trading in electricity.  

The petitioner admittedly is not involved in any of the above activities either before 

or after the enactment of the Electricity Act. 

 

4.10. The procurement of electricity by the Indian Railways as a consumer of a 

distribution licensee is perfectly as per the provisions of Electricity Act, 2003.  The 

claim of Southern Railways as a Deemed Licensee neither comes under Sec. 11 of 

Railways Act nor under the Sec. 14 of the Electricity Act, 2003.  Sec.11 (g) of the 
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Railways Act deals with the powers of administration to execute all necessary 

works of Railways.  It only empowers Railways to erect, operate, maintain or repair 

any electric traction equipment and distribution installation.  Hence the Sec.11 does 

not in any way authorize Railways to distribute electricity as a Distribution Licensee. 

 

4.11. Sec. 11 (g) of the Railways Act deals with the powers of administration to 

execute all necessary works of Railways.  It only empowers Railways to erect, 

operate, maintain or repair any electric traction equipment and distribution 

installation.  Hence the Sec.11 does not in any way authorize Railways to distribute 

electricity as a Distribution Licensee. 

4.12. The primary inconsistency in law between Sec.11 (g) of Railways Act, 1989 

and Sec.14 the third proviso of Act, 2003 is that Sec.11 (g) of Railways Act, 1989 

only permits Railways to erect, operate, maintain or repair any electric traction 

equipment, power supply and distribution installation in connection with the working 

of the Railway; whereas Sec.14 the third proviso of Act, 2003 provides that in case 

an Appropriate Government transmits electricity or distributes electricity or 

undertake trading in electricity, whether before or after commencement of this Act, 

such Government shall be deemed to be a licensee under this Act, but shall not be 

required to obtain license under this Act.  Transmitting and distributing of electricity 

is different from erecting, operating, maintaining or repairing power supply and 

distribution installation.  The meaning of words in section 11 (g) of the Railways Act 

cannot be interpreted wrongly. 

  

 4.13. The averments made in Para 1.5. of the petition are denied.  Even though 

the Railways being authorized by the Ministry of Railways is entitled to procure 
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Electricity from any source of its choice including a Captive Generating Plant, 

Trader or through any other sources to meet its power requirements, the Railways 

can do this by applying for open access to the Distribution Licensee of a State as a 

consumer. 

 

. 4.14. The averments made in Para 1.6 of the petition are denied.  The contention 

made by TANTRANSCO in the letters cited is true, the 3rd proviso of Sec.14 of the 

Act, 2003 is not declaring the Railways as a Deemed Licensee, wherein the 4th 

proviso declares Damodar Valley Corporation as Deemed Licensee specifically 

states that the provision of Damodar Valley Corporation Act, 1948, in so far as they 

are not inconsistent with the provisions of Act, 2003 shall continue to apply to that 

Corporation. 

 

4.15. The averments made in Para 1.7 of the petition are denied.  The Central 

Electricity Regulatory Commission (CERC) does not have the jurisdiction over the 

State Transmission Utility (STU) network.  The order passed by CERC does not 

bind with the issues of open access of the STU network belongs to TANTRANSCO 

and moreover the STU nor the State Discom where not a party in the said order.  

The order passed by CERC is on the facts and circumstances and pleadings of the 

Railways.  The order of CERC on which the Railway is relying upon to seek open 

access as a Deemed Distribution Licensee is under challenge in A.No.276 of 2015 

and is pending before APTEL. 

 

 4.16. The reliance of the Railways on the order dated 16.12.2015 in 

A.No.276/2015 is misplaced.  The Paragraph 18 of the said order specifically holds 
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that the concerned States were Gujarat, Maharashtra, Jharkhand and West Bengal 

to which places electricity was intended to be conveyed through open access.  The 

order is confined to the above States alone. 

 

4.17. The order dismissing the stay application further holds that the issue before 

CERC was confined to Gujarat, Maharashtra, Jharkhand and West Bengal. There 

is no interim order or direction passed in the above said order which directs any 

other States to provide open access to Railways. 

 

4.18. In the order dated 27.09.2016 the observation of the APTEL which states – 

List the matter on 22.11.2016.  Without prejudice to the rights and contentions of 

the newly added respondents and without expressing any opinion on the merits of 

the case, interim order to continue till further orders.   The statement in the order 

“interim orders to continue till further orders” has no consequence, because there is 

no interim order passed by APTEL. 

 

4.19. CERC held that Railways is a deemed licensee under third proviso of 

section 14 and no separate declaration to that effect is required from the 

Appropriate Commission.  The said finding is without jurisdiction since CERC does 

not have the jurisdiction / power to issue distribution license under Sec.14 of Act, 

2003.  Section 79(1)(e) of Act, 2003 only empowers CERC to issue licenses for 

transmission licensees as electricity traders.  The Act, 2003 does not entitle CERC 

to grant distribution license. 
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4.20. A distribution licensee is an entity which has to distribute electricity to its 

consumers and if it is procuring power for self-consumption, it cannot be a 

distribution licensee.  Railways is procuring power for its self-consumption only and 

not distributing the power to any consumer. 

 

4.21. The Railways has been requested repeatedly to obtain necessary orders 

from the Commission for considering the Railways as a Deemed Licensee.   Also 

the TNERC vide lr.dt.11.01.2017 to Railways states that it is open to Railways to 

proceed further in the manner provided in Law, if at all there is any dispute in the 

matter which requires to be heard by the Commission. 

 

4.22. The clarification of the Commission by letter dated 11.01.2017 has no legal 

sanctity entitling Railways to claim the status of deemed licensee.  The 

Commission cannot grant the status of deemed licensee to Railways, which is not 

provided for under the Electricity Act, 2003 and Railways Act, 1989.  It is just a 

passing reference, made without appreciating the law governing the issue. 

 

4.23. At the first instance Railways executed PPA with M/s PTC on 04.08.2016 as 

a Short Term for 120 MW of power from 01.07.2016 or from the commencement of 

availing of power and upto 31.03.2017. 

 

4.24. Subsequently with the approval of MoP vide lr.dt.17.03.2017 Railways 

executed a PPA with M/s.RGPPL for 100 MW on 25.04.2017 for the period from 

01.04.2017 to 31.03.2022. 
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4.25. Even though the Railways being authorized by the Ministry of Railways is 

entitled to procure Electricity from any source of its choice including a Captive 

Generating Plant, Trader or through any other sources to meet its power 

requirements, the Railways can do this by applying for open access to the 

Distribution Licensee of a State. 

 

4.26. The letter dated 11.01.2017 of the Commission states that: ―Southern 

Railway may approach the State Transmission Utility for procuring power to open 

access as deemed licensee for use in Railway Traction as per Regulation 9 of 

TNERC (Grid connectivity and Intra-State Open Access) Regulation, 2014. There is 

no need to approach the Commission for any specific orders at this stage and it is 

open to Southern Railways to proceed further in the manner provided in law.‖ 

 

4.27. Even though the Railways relied upon the said letter hasn‟t approached the  

Commission in the manner known to law.  The petitioner cannot bypass the 

statutory requirement by not applying for a distribution license before the State 

Commission. 

 

4.28. The contention made by TANTRANSCO in the letters cited is true, the 3rd 

proviso of Sec.14 of the Act, 2003 does not declare the Railways to be a Deemed 

Licensee.  The 4th proviso to Sec.14 of Electricity Act, 2003 declares Damodar 

Valley Corporation as Deemed Licensee; it specifically states that the provision of 

Damodar Valley Corporation Act, 1948, in so far as they are not inconsistent with 

the provisions of Act, 2003 shall continue to apply to that Corporation.  There is no 

such provision for Railways in the Electricity Act.  The legislators could have added 
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Railways under the Electricity Act with a similar proviso as they did for Damodar 

Valley Corporation if they intended so. 

 

4.29. The CERC held that Railways is a deemed licensee under third proviso of 

Sec.14 and no separate declaration to that effect is required from the Appropriate 

Commission.  The said finding is without jurisdiction since CERC does not have 

power to issue distribution license under Sec.14 of Act, 2003.  Section 79(1)(e) of 

Act, 2003 only enables the CERC to issue licenses for transmission licensees as 

electricity traders.  CERC is in usurpation of powers and functions of the State 

Commission that enjoys exclusive jurisdiction under Act, 2003 for grant of 

distribution license. 

 

4.30. A distribution licensee is an entity which has to distribute electricity to its 

consumers and if it is procuring power for self-consumption, it cannot be a 

distribution licensee.  Railways is procuring power for its self-consumption only and 

not distributing the power to any consumer. 

 

4.31. It is a fact that distribution license cannot be granted by CERC under the 

Act, 2003.  The Order relied upon by the Railways is passed without jurisdiction.  

The said order is under challenge before the APTEL and pending disposal since 

2015.  Further, TANGEDCO, as the impleaded respondent has taken a clear stand 

that Railways cannot be granted the status of deemed licensee and the order of 

CERC in 197/MP/2015 is liable to be set aside. 
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4.32. The averments made in Para 1.16., 1.17., 1.18., 1.19. & 1.20are denied, the 

Railways have not accepted the terms and conditions of in-principle NOC for 

availing open access power of 100 MW communicated in TANGEDCO‟s letter 

dt.28.09.2017.  A draft agreement for Inter State Open Access for availing of 100 

MW from RGPPL to be executed by Railways for the period 1st Nov. 2017 to 31st 

Dec. 2017 has also been sent on 25.10.2017.  Further to the request of the 

Railways, an in-principle NOC with revised terms and conditions for the acceptance 

of Railways has been sent on 21.12.2017 and a draft agreement to be executed in 

line with the Regulations/Order of TNERC for availing of Back-up power supply 

from TANGEDCO also been sent on 22.12.2017. 

 

4.33. The averments made in Para 1.21. 1.22. & 1.23 of the petition are denied.  

An in-principle NOC with revised terms and conditions for the acceptance of 

Railways was sent on 21.12.2017 and a draft agreement to be executed in line with 

the Regulations/Order of the Commission for availing of Back-up power supply from 

TANGEDCO was sent on 22.12.2017.  Also TANGEDCO informed vide letter 

dt.02.06.2018 in response to letter dated 11.04.2018 of petitioner to approach the 

Commission to redress the grievance and to obtain necessary guidelines for any 

modification in agreement. 

 

4.34. The TANGEDCO has informed vide letter dt.02.06.2018 in response to 

Railways letter dt.11.04.2018 to approach the Commission to redress the grievance 

and to obtain necessary guidelines for any modification in agreement. 
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4.35. Further a meeting was held with CMD/TANGEDCO on 12.06.2018, 

discussed the issues of 22.12.2017 dated draft agreement, since the petitioner has 

not accepted terms of agreement TANGEDCO suggested to file a petition before 

the Commission, the Railways accepted to file the petition before the Commission.  

The Record Notes of the meeting has been intimated to the Railways on 

18.06.2018. 

 

4.36. The averments made in Para 2.0. to 2.3 of the petition are denied.  All the 

organisations of Central and State are Governments under Article 12 of the 

Constitution.  The fact that an organisation is covered under Article 12, does not 

confer the deemed licensee status to a government organisation and permit it to 

distribute electricity.  The interpretation of petitioner is without any basis. The two 

Acts relied upon by the petitioner are very clear and unambiguous. 

 

4.37. The Railways Act, 1989 empowers it and authorises it to distribute electricity 

not withstanding anything contrary to the Electricity Act (section 14 third proviso) 

and being the Central Government is wrong.  All the organisations of Central and 

State Governments are under Article 12 of the Constitution.  The fact that an 

organisation is covered under Article 12 as State does not absolve it from applying 

for a license to distribute electricity as a distribution licensee under the Electricity 

Act, 2003. Grant of certain powers to deal with electrical installations within the 

premises of India Railways for the purpose of working of Railways under section 11 

of Railways Act, 1989 does not amount to declaration of Railways as a deemed 

licensee under the Electricity Act.  The Electricity Act, 2003 has specifically 

indicated Damodar Valley Corporation as a deemed licensee under the Act.  The 
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Electricity Act, 2003 being legislated later in time than the Railways Act, 1989, the 

Parliament could have included Railways as deemed licensee with Damodar Valley 

Corporation in the Act itself.  The intention of the legislation – Electricity Act is 

required to be seen while reading section 11 of the Railways Act. 

 

4.38. The contention of the Railways is not only wrong but also vague that Indian 

Railways is a deemed licensee in terms of the third proviso to section 14 of 

Electricity Act, 2003 and more particularly by virtue of the provisions of Railways 

Act. The Railways only repeats that it is a deemed licensee, without there being 

any such contemplation either under the Railways Act or the Electricity Act  Section 

11 of the Railways Act, 1989 does not confer the status of Deemed Licensee to the 

appellant.  Similarly, no section or provision of the Electricity Act, 2003 states that 

the Railways is a deemed licensee.  Had it been the intention of the legislations, the 

same would have been expressly stated in the Acts. The legislative intent of not 

declaring the Railways as a deemed licensee is explicit in section 14 of the 

Electricity Act, 2003 wherein it only declares Damodar Valley Corporation as a 

deemed licensee and does not include the Indian Railways. 

 

4.39. The primary inconsistency in law between Section 11(g) of Railways Act, 

1989 and Section 14 third proviso of Act, 2003 is that Section 11(g) of Railways 

Act, 1989 only permits Railways to erect, operate, maintain or repair any electric 

traction equipment, power supply and distribution installation in connection with the 

works of the Railway; whereas Section 14 third proviso to Act, 2003 provides that in 

case an Appropriate Government transmits electricity or distributes electricity or 

undertake trading in electricity, whether before or after commencement of this Act, 
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such Government shall be deemed to be a licensee under this Act, but shall not be 

required to obtain license under this act.  Transmitting and Distributing electricity is 

different from erecting, operating, maintaining or repairing power supply and 

distribution installation.  The meaning of the words in sec.11 (g) of the Railways Act 

cannot be interpreted wrongly. 

 

4.40. The contentions of the petitioner that it is a Department of the Central 

Government and hence it is a deemed licensee for transmission and distribution of 

electricity is based on misconstrued provisions of the Act, 2003. 

 

4.41. The Railways Act, 1989 empowers it and authorises it to erect, operate and 

maintain distribution installations for traction purposes, which is required to run 

electrical locomotives.  There is nothing in Railways Act which is contrary to the 

Electricity Act. 

 

4.42. There is no inconsistency in law between Section 11(g) of Railways Act, 

1989 and Section 14 third proviso of Act, 2003.  Section 11(g) of Railways Act, 

1989 only permits Railways to erect, operate, maintain or repair any electric traction 

equipment, power supply and distribution installation in connection with the works 

of the Railway; whereas Section 14 third proviso to Act, 2003 provides that in case 

an Appropriate Government transmits electricity or distributes electricity or 

undertake trading in electricity, whether before or after commencement of this Act, 

such Government shall be deemed to be a licensee under this Act, but shall not be 

required to obtain license under this act.  Transmitting and distributing electricity is 

different from erecting, operating, maintaining or repairing power supply and 
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distribution installation.  The meaning of the words in sec.11 (g) of the Railways Act 

cannot be interpreted wrongly. 

 

4.43. The contentions of the petitioner that it is a Department of the Central 

Government and hence it is a deemed licensee for transmission and distribution of 

electricity is based on misconstrued provisions of the Act, 2003.  Further, the 

contention of petitioner that the provisions of Act, 2003 and specifically preserved 

under Sec.173 that statutory recognition for supply and distribution is valid and 

effective notwithstanding the provision of the Act, 2003 has no relevance in the 

facts of the present case. There is no inconsistency between the Railways Act and 

Electricity Act. 

 

4.44. The averments made in Para 2.4. of the petition are denied.  The contention 

of Railways that the provisions of Act, 2003 and specifically preserved under 

Sec.173 that statutory recognition for supply and distribution is valid and effective 

notwithstanding the provision of the Act, 2003 is wrong. 

 

4.45. The averments made in Para 2.5. to 2.7. of the petition are denied.  The 

States which were respondents before the CERC alone are bound by the said 

order.  TANGEDCO was not a party in the said proceedings before CERC.  The 

order in 197/MP/2015 was passed on the facts and circumstances and pleadings 

filed by the respondents in the said petition before CERC.  The petition has been 

filed by the Railways against Transmission Licensees of Gujarat, Maharashtra, 

West Bengal, and Jharkhand.  The order thus binds the parties in the said petition.  

Railways sought to implement the orders of 197/MP/2015 against the Distribution 
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Licensee in Tamil Nadu which is not maintainable because TANGEDCO is not a 

party before CERC. 

 

4.46. That the order of CERC in 197/MP/2015 relied upon by the petitioner is an 

order passed by the Central Commission relying upon a letter of Ministry of Power 

which clarified that Indian Railways is a deemed licensee.  CERC in its findings in 

197/MP/2015 states thatthe clarifications in the letter of Ministry of Power meets the 

requirement of law for declaring Railways as a deemed licensee.  This finding of 

CERC is patently wrong, illegal and arbitrary.  CERC being a creature of Statute, 

performing the function of a subordinate legislator and Regulator under the 

provisions of Electricity Act, 2003 cannot in any manner treat a letter from Ministry 

of Power as a legislative enactment.  Law does not permit such an interpretation.  

This order of CERC in 197/MP/2015 is under challenge before this Hon‟ble 

Appellate Tribunal in A. No. 276 of 2015. 

 

4.47. Without prejudice to the above, the order passed by CERC in 197/MP/2015 

is applicable to the parties to the said petition.  The issue in the present petition 

relates to interpretation of various provisions of Railways Act, which the petitioner 

contends to confer the deemed licensee status to the petitioner. 

 

4.48. The order passed by CERC in 197/MP/2015 is under appeal before the 

Hon‟ble Tribunal in A.No.276 of 2015.  The order of CERC specifically states that 

“All concerned RLDCs, State Transmission Utilities and SLDCs are directed to 

facilitate long term and medium term open access in terms of ......”.  The word 

concerned RLDCs relates to the respondents in the said petition. 
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4.49. The reliance of the Railways on the order dated 16.12.2015 in A.No.276 of 

2015 is misplaced.  The Paragraph 18 of the order dismissing the stay sought by 

West Bengal Discom specifically holds that the concerned States were Gujarat, 

Maharashtra, Jharkhand and West Bengal to which places electricity was intended 

to be conveyed through open access.  The order is confined to the above States 

alone.  The order dismissing the stay application further holds that the issue before 

CERC was confined to Gujarat, Maharashtra, Jharkhand and West Bengal.  There 

is no interim order or direction passed in the above said order which directs 

TANGEDCO to provide open access to Railways.  The observation made by this 

Hon‟ble Tribunal in order dated 27.09.2016 was at the instance of the counsel for 

appellant, which states – List the matter on 22.11.2016.  Without prejudice to the 

rights and contentions of the newly added respondents and without expressing any 

opinion on the merits of the case, interim order to continue till further orders.The 

statement in the order “interim orders to continue till further orders” has no 

consequence, because there is no interim order passed by this Hon‟ble Tribunal, 

except dismissing the application of the appellant in A. No 276 of 2015 seeking stay 

of the impugned orders of CERC. 

 

4.50. A scombined reading of Sec.14 (power of appropriate Commission to grant 

license), Sec.15 (application by any person for grant of license) and Sec.16 (power 

of the appropriate Commission to specify terms and conditions for deemed 

licensees covered under first to fifth proviso under Sec.14 of Act, 2003) makes it 

clear that the deemed licensee is required to apply to the Appropriate Commission 

which is authorized to stipulate the conditions of license under the Act, 2003. 
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4.51. The States which were respondents before the CERC alone are bound by 

the said order.  TANGEDCO was not made a party in the said proceedings before 

CERC by Railways.  The order in 197/MP/2015 was passed on the facts and 

circumstances and pleadings filed by the respondents in the said petition before 

CERC.  The petition has been filed by the Railways against Transmission 

Licensees of Gujarat, Maharashtra, West Bengal, and Jharkhand.  The order thus 

binds the parties in the said petition.  Railways cannot seek to rely on the CERC 

before TNERC.  Moreover, the petitioner failed to appreciate that under the 

Electricity Act, 2003 CERC has no jurisdiction to grant distribution license.  The 

orders of CERC in 197/MP/2015 sis based on a letter from Ministry of Power, which 

again is not legally valid. 

 

4.52. The four states to which the order of CERC relates are Gujarat, 

Maharashtra, Jharkhand and West Bengal. The order of this Hon‟ble Appellate 

Tribunal dismissing the application of West Bengal seeking stay of the orders of 

CERC, specifically records that the order of CERC concerns only the above said 

four States. 

 

4.53. The order dismissing the stay application further holds that the issue before 

CERC was confined to Gujarat, Maharashtra, Jharkhand and West Bengal. There 

is no interim order or direction passed in the above said order which directs any 

other States to provide open access to Railways. 
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4.54. That the interim application filed by West Bengal State Electricity Distribution 

Company in A. No. 276 of 2015 before the Appellate Tribunal was for stay of the 

CERC order in 197/MP/2015.  This application was dismissed.  The issue whether 

the order of CERC is right or wrong is yet to be decided in the said appeal. The 

petitioner in the present case cannot rely upon the said order of CERC to claim the 

status of deemed licensee. 

 

4.55. The petitioner Railways cannot assume the status of deemed licensee when 

the Act, 2003 does not provide so.  It has been clearly stated in the preceding 

paragraphs that even Railways Act does not provide any such status to Railways.  

It is for this reason the Commission vide letter dated 11.01.2017 to Railways states 

that it is open to Railways to proceed further in the manner provided in Law. 

 

4.56. The averments made in Para 2.8. of the petition are denied.  The contention 

of the petitioner is totally misplaced.  The Railways Act do not confer the deemed 

licensee status to the petitioner.  There is no provision in the Railways Act which 

states that it is a deemed licensee.  The order passed by CERC in Petition No. 

197/MP/2015 was in relation to 4 State transmission licensees who were party 

before CERC. The answering respondent was not a party before CERC. Moreover, 

order of CERC is not binding upon this Commission. Central Commission and State 

Commissions are creatures of Statute and have independent and distinct powers.  

The order of one Commission is not binding on the other. 

 

4.57. The judgement of Supreme Court relied upon by the petitioner has no 

relevance to the facts and circumstances of the present case.  The judgment of 
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Supreme Court deals with the powers of Railways to construct and operate its own 

dedicated power line for evacuating power from the NTPC station.  There was no 

issue relating to distribution of electricity discussed by the Supreme Court in the 

said judgment. 

 

4.58. The averments made in para2.9. of the petition are denied.  The Railways is 

a consumer under Sec.2(15) of Act, 2003 since it is supplied with electricity for its 

own use and is connected to the transmission/distribution network to receive 

electricity for its use.  The Railways is not carrying on any transmission or 

distribution functions and merely using transmission and distribution infrastructure 

set-up to facilitate consumption of electricity at various points for electrical traction.  

The Railways is neither a distribution licensee nor an entity engaged in the supply 

of electricity in terms of Act, 2003.  There is no provision in the Act, 2003 under 

which the CERC can make a declaration of an entity as distribution licensee.  

Further it is submitted that the Railway Act, 1989 entitles to procure Power from 

any source of its choice in connection with the working of Railway, thus the 

Railways can do this by applying for open access to the State Discom. 

 

 4.59. The averments made in Para 2.10. of the petition are denied.  Even though 

the Railways being authorized by the Ministry of Railways is entitled to procure 

Electricity from any source of its choice including a Captive Generating Plant, 

Trader or through any other sources to meet its power requirements, the Railways 

can do this by applying for open access to the Distribution Licensee of a State.  

However, when the Railways Act, does not provide for Railways to act as a 
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distribution licensee under section 14 of the Act, 2003 it cannot apply for open 

access as a deemed distribution licensee. 

 

4.60. At the first instance Railways executed PPA with M/s PTC on 04.08.2016 as 

a Short Term for 120 MW of power from 01.07.2016 or from the commencement of 

availing of power and upto 31.03.2017.  Subsequently with the approval of MoP 

vide letter dated 17.03.2017 Railways executed a PPA with RGPPL for 100 MW on 

25.04.2017 for the period from 01.04.2017 to 31.03.2022.  Electricity can be 

procured under the said PPAs by availing open access as a open access 

consumer. Railways are no different from any other consumer of the distribution 

licensee. 

 

 4.61. The averments made in Para 2.11. of the petition are denied.  Railways can 

seek open access through the Inter State transmission network and Intra State 

transmission network as a open access consumer for working of the Railway 

traction purposes as per section 11(g) of the Railways Act, 1989 and not as 

Deemed Distribution Licensee. 

 

4.62. Railways are connected to the TANTRANSCO‟s network, ABT compliant 

meters have been provided to all the Traction Sub-stations.  Petitioner is a 

consumer of TANGEDCO.  It was never involved in Transmission & Distribution or 

trading of electricity.  It is using the infrastructure developed by the TANTRANSCO 

to facilitate the consumption of electricity at various TSS.  The State transmission 

lines which supply power to the TSS at the voltage level of 110/230 KV.  This 

voltage is stepped down by the Railways to 25 KV for operating locomotives.  The 
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Railways do not have any area of supply and consumers base other than the 

traction load.  It is consuming power for its own use. 

 

4.63. The averments made in Para 2.13. of the petition are denied.  The Railways 

are being connected to the TANTRANSCO‟s network, ABT compliant meters have 

been provided to all the TSS.  Railway is being a consumer of TANGEDCO never 

been involved in Transmission & Distribution or trading of electricity.  They are 

using the infrastructure developed by the TANTRANSCO to facilitate the 

consumption of electricity at various TSS.  The State transmission lines which 

supply power to the TSS at the voltage level of 110/230 KV, this voltage is stepped 

down by the Railways to 25 KV for operating locomotives.  The Railways do not 

have any area of supply and consumers base other than the traction load.  They 

are consuming power for its own use and not selling such power as required to do 

as per sec.14 of Act, 2003. 

 

4.64. The averments made in Para 2.14. of the petition are denied.  The 

Superintending Engineer/Open Access and Coordination informed vide letter 

dt.21.04.17 that since the appeal petition filed by West Bengal State Electricity 

Distribution Company Ltd. in A.No.276 of 2015 in which TANGEDCO was 

impleaded is sub-judice before APTEL and pending in-principle approval from 

TANGEDCO for permitting open access as Deemed Distribution Licensee is not 

feasible of compliance.  In reply to the Railways letter dt.16.02.2016 & 17.02.2016 

and the Chief Engineer/Grid Operation vide letter dt.03.03.2016 informed to 

approach appropriate Commission for approval to procure and supply power as 

deemed distribution licensee. 
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4.65. The averments made in Para 2.15., 2.16. & 2.17 of the petition are denied.  

The General Manager/Southern Railway addressed to the Chief Secretary, 

Government of Tamil Nadu vide letter dt.26.02.2016 for issuing of necessary 

directions to TANTRANSCO accord clearances for open access.  Reply was sent 

to the General Manager vide letter dt.01.09.2016 to approach the Commission for 

availing of open access as Deemed Distribution Licensee. 

 

4.66. The Chief Engineer/Grid Operation/TANTRANSCO vide letter dt.03.03.2016 

replied to the Chief Electrical Engineer/Southern Railway/ Chennai to his letter 

dt.16.02.2016 & 17.02.2016 addressed to the Director Transmission Projects, the 

Southern Railway has to approach the appropriate Commission for necessary 

approval. 

 

4.67. For Railways letter dt.23.08.2016 to Government of Tamil Nadu seeks 

clarification, reply from Chief Engineer/Grid Operation letter dt.07.10.2016.  

Superintending Engineer/Open Access and Coordination vide letter dt.12.08.2016 

addressed to PTC/New Delhi processing the application is not feasible of 

compliance. 

 

4.68. The Commission vide letter dt.30.08.2016 sought views of TANGEDCO by 

enclosing the Railways letter 18.08.2016, reply was sent on 02.11.2016. 

 

4.69. For 19.01.2017, 20.02.2017 of Railways reply was sent by Superintending 

Engineer/Open Access and Coordination on 16.03.2017 granting approval for open 
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access as Deemed Distribution Licensee is not feasible since Appeal was sub-

judice. 

 

4.70 For 28.04.2017 communication, Superintending Engineer/Open Access and 

Coordination replied consideration of open access as Deemed Distribution 

Licensee is sub-judice which is not feasible of compliance and requested to 

approach TANGEDCO for necessary clearance and approval for taking further 

action. 

 

4.71 For 28.04.17, 07.07.17, 09.08.17 referred in Railways letter 08.09.17, 

TANGEDCO vide letter dt.28.09.2017 has issued an in-principle NOC for availing 

open access power of 100 MW for Railway traction subject to the acceptance of 

certain conditions.  Railways have not accepted the conditions. 

 

4.72. In continuation to the issuance of in-principle NOC dt.28.09.2017, a draft 

agreement to be signed by TANGEDCO and Southern Railway for availing Inter 

State Open Access for wheeling 100 MW of power from M/s RGPPL for a contract 

period of 1st Nov. 2017 to 31st Dec. 2017 has been sent on 25.10.2017.  Railways 

letter dt.09.11.2017 not accepted and wants to discuss the issues on the draft 

agreement dt.25.10.2017. 

 

4.73. During the meeting held on 05.12.2017, the Principal Secretary/Energy 

Department directed TANGEDCO to issue an in-principle NOC for availing of 

backup power from TANGEDCO. 
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4.74. An in-principle NOC for availing of backup power supply from TANGEDCO 

for the period 1st Jan 2018 to 28th Feb. 2018 subject to the acceptance of terms and 

conditions has been issued on 21.12.2017. 

 

4.75. A draft agreement to be signed with TANGEDCO for availing of backup 

power supply from TANGEDCO for the period 1st Jan 2018 to 28th Feb. 2018 was 

issued on 22.12.2017. 

 

 4.76. The averments made in Para 2.18., 2.19. & 2.20 of the petition are denied.  

The delay was due to non-acceptance of the terms and conditions by the Railways. 

 

4.77. The averments made in Para 2.21. of the petition are denied.  The Railways 

have not accepted the terms and conditions of in-principle NOC for availing open 

access power of 100 MW communicated in TANGEDCO‟s lr.dt.28.09.2017.  A draft 

agreement for Inter State Open Access for availing of 100 MW from M/s. RGPPL to 

be executed by Railways for the period 1st Nov. 2017 to 31st Dec. 2017 has been 

sent on 25.10.2017.  Further to the request of the Railways, an in-principle NOC 

with revised terms and conditions for the acceptance of Railways has been sent on 

21.12.2017 and a draft agreement to be executed in line with the Regulations/Order 

of the Commission for availing of Back-up power supply from TANGEDCO also 

been sent on 22.12.2017. 

 

 4.78. The averments made in Para 2.22. of the petition are denied.  Since the 

Railways are not having any independent/dedicated EHT feeder and the drawl 

points (31nos.) for the Traction Sub Stations (TSS) are located geographically 
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spread at different places, hence for energy accounting and scheduling has to be 

done as per CERC regulations. 

 

 4.79. The averments made in Para 2.23., 2.24., 2.25. & 2.26 of the petition are 

denied.  The Railways was informed vide letter dt.18.06.2018 in record notes of the 

meeting to file a petition.  In 21.12.2017 letter it was informed that if any grievances 

arising out of the terms & conditions the Railways has been requested to approach 

the Commission to redress the grievances. 

 

 4.80. The averments made in Para 2.33. of the petition are denied.  If Railways is 

catering the public at large it is doing it to earn profit.  Railways do not give free use 

of its facilities except to its own employees.  Whereas, the distribution licensee 

provides free electricity to agricultural services and below poverty line consumers 

under the one hut one connection scheme.  The service to the public is at large and 

not to the employees of the distribution licensee.  The insistence of Railways that it 

is serving the public and therefore it should be given the deemed licensee status is 

not sustainable. 

 

4.81. The facts and contentions stated by the petitioner do not have any legal 

basis to claim the status of deemed distribution licensee in the facts and 

circumstances of the present case. 

 

4.82. The Commission may be pleased to dismiss the above Miscellaneous 

Petition and pass such further or other orders as this Commission may deem fit and 

proper and thus render justice. 



51 
 
 

 

 

5. Rejoinder on behalf of the Petitioner to the Counter filed by the 

Respondents to the petition filed by the Petitioner:- 

5.1. Save and except what is specifically admitted herein, all allegations 

contained in the reply filed are specifically denied. The Petitioner reiterates the 

averments made in the Petition. 

 

5.2. The Petitioner have the authority to undertake distribution in electricity both 

by virtue of the provisions of the Railways Act, 1989 as well as the provisions of the 

Electricity Act, 2003. 

 

5.3. The Petitioner is entitled to undertake electric supply and distribution for the 

purposes of construction and maintenance of railways under Railways Act, 1989. 

The relevant sections of the Railways Act, 1989 are as under: 

―2(31)  "railway" means a railway, or any portion of a railway, for the 

public carriage of passengers or goods, and includes— 

(a) all lands within the fences or other boundary marks indicating 

the limits of the land appurtenant to a railway; 

(b)  all lines of rails, sidings, or yards, or branches used for the 

purposes of, or in connection with, a railway; 

(c)  all electric traction equipments, power supply and 

distribution installations used for the purposes of, or in 

connection with, a railway; 
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(d)  all rolling stock, stations, offices, warehouses, wharves, 

workshops, xmanufactories, fixed plant and machinery, roads 

and streets, running rooms, rest houses, institutes, hospitals, 

water II works and water supply installations, staff dwellings 

and any other works constructed for the purpose of, or in 

connection with, railway; 

(e)  all vehicles which are used an any road for the purposes of 

traffic of a railway and owned, hired or worked by a railway; 

and 

(f)  all ferries, ships, boats and rafts which are used on any canal, 

river, lake or other navigable inland -waters for the purposes of 

the traffic of a railway and owned, hired or worked by a railway 

administration, 

but does not include- 

 (i)  a tramway wholly within a municipal area; and 

 (ii)  lines of rails built in any exhibition ground, fair, park, or 

any other place solely for the purpose of recreation;‖ 

―2(32) "railway administration", in relation to— 

(a) a Government railway, means the General Manager of a Zonal 

Railway; and 

(b) a non-Government railway, means the person who is the 

owner or lessee Of the railway or the person working the 

railway under an agreement;‖ 

―11. Power of railway administration to execute all necessary 

works- Notwithstanding anything contained in any other law for the 
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time being in force, but subject to the provisions of this Act and the 

provisions of any law for the acquisition of land for a public purpose or 

for companies, and subject also, in the case of a non-Government 

railway, to the provisions of any contract between the non-

Government railway and the Central Government, a railway 

administration may, for the purposes of constructing or 

maintaining a railway—   

(a) make or construct in or upon, across, under or, over any lands, 

or any streets, hills, valleys, road's, railway, tramways,. or any 

rivers, canals, brooks, streams or other waters, or any drains, 

water pipes, gas-pipes, oil-pipes, sewers, electric supply 

lines, or .telegraph lines, such temporary or permanent 

inclined-planes, bridges, tunnels, culverts, embankments, 

aqueducts, roads, lines of railways, passages, conduits, drains, 

piers, cuttings and fences, in-take wells, tube wells, dams, river 

training and protection works as it thinks proper;  

(b)  alter the course of any rivers, brooks, streams or other water 

courses, for -the purpose of constructing and maintaining 

tunnels, bridges, passages or other works over or under them 

and divert or alter either temporarily or permanently, the course 

of any rivers, brooks, streams or other water courses or any 

roads, streets or ways, or raise or sink the level thereof, in 

order to carry them more conveniently over or under or by the 

side of the railway; 
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(c)  make drains or conduits into, through or under any lands 

adjoining the railway for the purpose of conveying water from 

or to the railway; 

(d)  erect and construct such houses, warehouses, offices and 

other buildings, and such yards, stations, wharves, engines, 

machinery apparatus and other works and conveniences as 

the railway administration thinks proper; 

(e) alter, repair or discontinue such buildings, works and 

conveniences as aforesaid or any of them and substitute 

others in their stead; 

(f) erect, operate, maintain or repair any telegraph and telephone 

-Lines in connection with the working of the railway; 

(g) erect, operate, maintain or repair any electric traction 

equipment, power supply and distribution installation in 

connection with the working of the railway; and 

(h)  do all other acts necessary for making, maintaining, altering or 

repairing and using the railway.‖ 

―12. Power to alter the position of pipe, electric supply line, drain 

or sewer, etc -(1) A railway administration may, for the purpose of 

exercising the powers conferred on it by this Act, alter the position of 

any pipe for the supply of gas, water, oil or compressed air, or the 

position of any electric supply line, drain or sewer:  

Provided that before altering the position of any such pipe, electric 

supply line, drain or sewer, the railway administration shall give a 

notice indicating the time at which the work of such alteration shall 
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commence, to the local authority or other person having control over 

the pipe, electric supply line, drain or sewer.(2) The railway 

administration shall execute the work referred to in sub-section (1) to 

the reasonable satisfaction of the local authority or the person 

receiving the notice under the proviso to sub-section (1).‖ 

 

5.4. In terms of the above, the powers of the Railways administration includes 

construction and establishment of electric supply lines as well as erect, operate, 

maintain or repair any electric traction equipment, power supply and distribution 

installation in connection with working of the railways. Further sub-clause (h) 

provides for power to all other acts necessary for making, maintaining, altering, 

repairing and using railways. 

 

5.5. The power to erect, maintain and operate traction equipment, lines, power 

supply and distribution installation necessarily means the distribution and supply of 

electricity. Otherwise the power to erect, operate and maintain these equipment 

and installations would serve no purpose if the Railways Administration is not 

allowed to use such equipment in connection with the working of the Railways and 

for the said purpose distribute and supply electricity. 

 

5.6. The empowerment of Railways Administration to undertake erection, operate 

and maintain electric traction equipment as well as power supply and distribution 

installation in connection with working of railways under Section 11 of the Railways 

Act, 1989 is not in any manner affected by provisions of Electricity Act, 2003. The 

Railways Act, 1989 is one of the three Acts which have been specifically saved in 
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case of any inconsistency. In this regard, Section 173 of the Electricity Act, 2003 

provides as under: 

 

 

―173. Inconsistency in laws 

Nothing contained in this Act or any rule or regulation made 

thereunder or any instrument having effect by virtue of this Act, 

rule or regulation shall have effect in so far as it is inconsistent 

with any other provisions of the Consumer Protection Act, 1986 

or the Atomic Energy Act, 1962 or the Railways Act, 1989.‖  

 

5.7. In view of the above, Petitioner have full authority to undertake electricity 

distribution and supply by virtue of the provisions contained in the Railways Act, 

1989 and notwithstanding anything to the contrary contained under the Electricity 

Act, 2003. So long there is a nexus between the erection, distribution and use of 

electricity by Petitioner in connection with working of the Railways as envisaged in 

Section 11 of the Railways Act, 1989, the action of Railways will be within the 

scope of the authority vested under the Railways Act, 1989. 

 

5.8. Independent of the above, Railways is a deemed licensee under Third 

Proviso to Section 14 of the Electricity Act, 2003. In this regard, third proviso to 

Section 14 reads as under: 

―Provided also that in case an Appropriate Government transmits 

electricity or distributes electricity or undertakes trading in electricity, 

whether before or after the commencement of this Act, such 
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Government shall be deemed to be a licensee under this Act, but 

shall not, be required to obtain a licence under this Act.‖ 

 

5.9. The Petitioner is a department and part of the Central Government under the 

Ministry of Railways and is the Central Government in terms of Section 2(5) of the 

Electricity Act, 2003. Section 2(5) of the Electricity Act, 2003 reads as under: 

―(5) "Appropriate Government" means, -  

(a) the Central Government, -  

(i)  in respect of a generating company wholly or partly owned 

by it; 

 (ii)  in relation to any inter-State generation, transmission, 

trading or supply of electricity and with respect to any 

mines, oil-fields, railways, national highways, airports, 

telegraphs, broadcasting stations and any works of 

defence, dockyard, nuclear power installations; 

 (iii)  in respect of National Load Despatch Centre; and Regional 

Load Despatch Centre;  

(iv)  in relation to any works or electric installation belonging to it 

or under its control ;  

(b) in any other case, the State Government, having jurisdiction under 

this Act;‖ 

Therefore, the Petitioner is a deemed licensee under the third proviso to 

Section 14 of the Electricity Act, 2003.  
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5.10. The contention of the Respondents regarding non-mentioning of the 

Railways in any of the provisos of Section 14 of the Electricity Act, 2003 in the 

manner as that of Damodar Valley Corporation to deny Deemed Licensee Status of 

the Petitioner is wholly misconceived and misplaced. It is  submitted that there is no 

requirement of giving special status of deemed licensee to Petitioner like Damodar 

Valley Corporation. It is reiterated that Railways is part of Central Government 

under Ministry of Railways as such is appropriate Government under Electricity Act, 

2003.  However, Damodar Valley Corporation is an autonomous corporation set up 

under an Act of Parliament and therefore is not covered under Central Government. 

In view of the same, fourth proviso to Electricity Act, 2003 specifically confers the 

status of deemed licensee on Damodar Valley Corporation. whereas the Petitioner 

is covered under the third proviso under “Appropriate Government”.  The petitioner 

as a Department of Government cannot be compared to Damodar Valley 

Corporation.   

 

5.11. The Petitioner being a part of the Central Government is covered by third 

proviso of Section 14 of the Electricity Act, 2003. Further, Section 173 read with 

Section 174 of the Electricity Act, 2003, clearly provide for the superseding effect of 

the Railways Act, 1989 over the Electricity Act, 2003 in case of any inconsistency 

between the two acts. 

 

5.12 The Government of India, Ministry of Power had taken the views of the 

Ministry of Law and has given the letter dated 06.05.2014.  The Central 

Commission has duly considered the above. The letter is not a grant of licence as 

sought to be contended by the Respondentsbut an acknowledgment of the 
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Petitioner being Central Government and therefore a deemed licensee under Third 

Proviso of Section 14.  

 

5.13. On an objection being raised on the above letter, the Central 

Commission vide Order dated 05.11.2015 in Petition No. 197/MP/2015 has 

stated as under: 

―44……..We have considered the objections. A plain reading of the 

third proviso to Section 14 does not reveal that a judicial 

pronouncement is required for determining the status of appropriate 

Government as a licensee under the said provision. In exercise of the 

powers under clause (3) of Article 77 of the Constitution of India, 

Hon‘ble President of India has made the Government of India 

(Allocation of Business) Rules, 1961. Rule 2 of the AoB Rules 

provides as under: 

―2. Allocation of Business - The business of the Government of 

India shall be transacted in the Ministries, Departments, 

Secretariats and Offices specified in the First Schedule to 

these rules (all of which are hereinafter referred to as 

"departments").‖  

Therefore, the business of the Government of India is transacted 

through the departments. Ministry of Power has been vested with the 

following function: 

―4. Administration of the Electricity Act, 2003 (36 of 2003), the 

Energy Conservation Act, 2001(52 of 2001), the Damodar 

Valley Corporation Act, 1948 (14 of 1948) and Bhakra Beas 
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Management Board as provided in the Punjab Re-organization 

Act, 1966 (31 of 1966).‖ 

 

Therefore, administration of the Electricity Act, 2003 is the 

responsibility of Ministry of Power. Being the nodal Ministry, Ministry 

of Power has examined the proposal of the Ministry of Railways with 

regard to its deemed status as a licensee under the Electricity Act in 

consultation with Ministry of Law and Justice which has been vested 

with the power to render ―advice to Ministries on legal matters 

including interpretation of the Constitution and the laws‖. Moreover, 

the clarification has been issued with the approval of the Hon‘ble 

Minister of Power (Independent Charge). Therefore, we are of the 

view that the clarification issued by Ministry of Power with regard to 

the deemed licensee status of the Indian Railways meets the 

requirement of Law. There is no requirement for a declaration to that 

effect to be issued by an Appropriate Commission.‖ 

5.14. Further, the Railways Act, 1989 is a special enactment relating to Railways 

and the functioning of Railways is governed by the said Act. In General Manager, 

Northern Railways represented by Union of India v Chairman, Uttar Pradesh 

State Electricity Board and Others,(Supra), the Hon‟ble Supreme Court had 

considered the status of the Railways under Railways Act and not Electricity Act. 

The Hon‟ble Court held as under: 

―15……………..it is true that in terms of Section 27D of the Electricity Supply 

Act, 1910 and Sections 12 and 14 of the Electricity Act, 2003, no 

person other than those authorized or otherwise exempted by an 
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Appropriate Government or the Appropriate Commission shall be 

entitled to engage in the activities of transmission or distribution of 

electricity. However, in the case of Railways, the transmission of 

electricity is governed by the provisions of a special enactment, i.e. 

the Railways Act, 1989, and not by the enactment governing 

electricity.  

16.  That apart, Section 11(a) and (g) of the Railways Act, 1989 clearly 

authorize the Railways to construct necessary transmission lines, 

dedicated for their own purpose. It is not possible to read this Section 

in a restricted manner in which it was sought to be conveyed. This is 

because the principal part of Section 11 authorises the Railway 

Administration to execute all works for the purpose of constructing or 

maintain railways. Sub-Section (a) of the Section authorizes Railways 

to make or construct in or upon, across, under or over any lands 

electric supply lines. Under sub-Section (g) thereof, the Railways are 

authorized to erect traction equipment, power supply and distribution 

installation which is in connection with the work of the Railways. This 

will certainly include construction of transmission lines. That being so, 

there is no substance in this submission made by UPSEB as well.” 

 

5.15. The said judgment given in context of transmission of electricity, as the 

position is same for distribution of electricity, is applicable in respect of the 

distribution activity of the Petitioner.Further, even the Hon‟ble Supreme Court in 

paragraph 16 of the judgment (quoted above) has held that provisions of Section 

11(a) and (g) of Railways Act, 1989 cannot be read in a restricted manner. This 
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means that based on the above provisions, where there is distribution of electricity, 

even that has to be governed by Railways Act, 1989. 

 

5.16. Further, the Hon‟ble Appellate Tribunal in para 11 of the judgement dated 

16.12.2015 in  IA no. 445 of 2015 in Appeal no. 276 of 2015 has held that the 

Petitioner have rightly relied upon the decision of the Hon‟ble Supreme Court as 

regards distribution activities of Petitioner is concerned. 

 

5.17. The Respondents have wrongly alleged that the Central Electricity 

Regulatory Commission (hereinafter referred to as the ‘Central Commission’) has 

decided on the issues of distribution of electricity by the Petitioner or that Petitioner 

had sought from the Central Commission, orders in regard to its electricity 

distribution and/or the retail supply activities which are outside the purview of the 

Central Commission. The said allegations are devoid of any merit.  It is submitted 

that there was no such attempt on the part of the Petitioner.  It was not the case of 

Petitioner that the activities of distribution and retail supply of the distribution 

licensee can also be regulated by the Central Commission in exercise of its 

functions under Section 79 of the Electricity Act, 2003.  It is also not that the Central 

Commission has considered any such aspect in the Order dated 5.11.2015 passed 

in Petition No.197/MP/2015. 

 

5.18. Section 79 of the Electricity Act provides for the regulatory powers of the 

Central Commission in regard to the Inter State Transmission of electricity.  Section 

79 (1) (c) specifically provides that the Central Commission to regulate the Inter 

State Transmission of electricity. 
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5.19. The term `Inter State Transmission System’ is defined in Section 2 (36) of 

the Electricity Act, 2003 as under: 

 

―2(36) ―inter –State transmission system‖ includes- 

(i) any system  for the conveyance of electricity by means of 

main transmission line from the territory of one State to 

another State; 

(ii)     theconveyance of electricity across the territory of an  

intervening State as well as conveyance within the State 

which is incidental to such inter-State transmission of 

electricity; 

(iii) the transmission of electricity within the territory of a State on a 

system built, owned, operated, maintained or controlled by a 

Central  Transmission Utility.‖ 

 

5.20. In the case before the Central Commission, open access was intended to be 

sought on the transmission lines of West Bengal State Electricity Transmission 

Company Limited (WBSETCL) and other transmission utilities in order to convey 

electricity from the generating station of RGPPL in Maharashtra to Railway‟s 

network in West Bengal. Thus, therefore the conveyance of electricity is incidental 

to the inter-state transmission. The Central Commission has therefore the 

jurisdiction (rather the exclusive jurisdiction) on the matter of inter-state 

transmission of electricity. The above include matters relating to open access to 

interstate transmission system as well as connectivity which are covered under 
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Central Electricity Regulatory Commission (Open Access Grant of Connectivity, 

Long-term Access and Medium-term Open Access in inter-State Transmission and 

related matters) Regulations 2009 (hereinafter referred to as „Open Access 

Regulations 2009‟). 

 

5.21. The Open Access Regulations 2009, inter alia, provides that in case of any 

issue that may arise on the grant of Open Access under the Regulation, the 

consumer/user shall be subject to the decision by the Central Commission. In this 

regard reference may be made to Regulation 32 of the Open Access Regulations 

2009 which provides as under: 

―32. Redressal Mechanism 

All disputes arising out of or under these regulations shall be decided 

by the Commission on an application made in this behalf by the 

person aggrieved.” 

 

5.22. Therefore any dispute arising in relation to open access on inter-state 

transmission system (which includes the transmission lines of the State 

Transmission Utility if the same is incidental to inter-state transmission of electricity) 

is to be decided by the Central Commission. Such issues cannot be adjudicated by 

any State Commission. 

 

5.23. The nature of the petition filed by the Petitioner before the Central 

Commission was differed from what the Respondents are attempting to project.  

The prayers made in the petition before the Central Commission by the Petitioner 

were as under: 
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―It is, therefore, respectfully prayed that this Hon‘ble Commission may be 

pleased to: 

(a) direct that Indian Railways are entitled to the grant of open 

access for the power to be procured from the Respondents No. 

8 and 9 and other generating stations or sources through the 

Inter State Transmission Network of the Central Transmission 

Utility and the Transmission Network of the Respondent States 

including, the Respondent No. 4 to 7 till the facilities and 

network of the Indian Railways; 

(b) Direct that Indian Railways, in their capacity as an authorized 

entity to distribute and supply electricity in connection with its 

working as railways and across a number of states shall be a 

separate participating entity, like any other State entity in the 

Deviation and Settlement Mechanism notified by the Hon‘ble 

Commission for the purposes of Scheduling and Dispatch of 

electricity; 

(c) Direct that all the State Transmission Utilities and the State 

Load Despatch Centres (they are part of the State 

Transmission Companies such as Respondents No. 4 to 7) to 

give connectivity and to process the application for Open 

Access – long term or medium term or short term, as the case 

may be treating the Indian Railways as an entity akin to a 

person who has been granted a distribution license in their 

state and all the use of the intra-state transmission facilities of 
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such Respondents as incidental to inter-state transmission of 

electricity from the place of generation; and 

(d) pass such further order or orders as this Hon‘ble Commission 

may deem just and proper in the circumstances of the case.‖ 

 

Nowhere in the above prayers, Petitionerhad sought for any Order in relation 

to its activities to be undertaken as a distribution licensee.  

 

5.24. The issue before the Central Commission, as mentioned herein above, was 

restricted to the Open Access to be available on the Inter State Transmission 

System either of the Central Transmission Utility or when the transmission network 

of others are used as incidental to the Inter State Transmission (except in the case 

of Maharashtra where intra-state Open Access had been sought). The cause of 

action for approaching the Central Commission arose on application by Petitioner 

to Maharashtra State Electricity Transmission Company Limited (MSETCL) for No 

Objection Certificate for open access for conveyance of electricity from Gujarat to 

Maharashtra, wherein MSETCL had raised the issue of status of Petitioner. This 

„No Objection Certificate‟ was required as per Regulation 7 of the Open Access 

Regulations, 2009 of the Central Commission. The no objection has nothing to do 

with the distribution of electricity. The Central Commission alone has the jurisdiction 

in terms of Regulation 32 of the Open Access Regulations 2009. 

 

5.25. The issue which had arisen for consideration for grant of open access was 

on the status of Petitioner. The Petitioner had sought Open Access in its capacity 

as a distribution licensee.  There was a doubt raised by MSETCL as to whether the 
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Petitioner could be considered as a distribution licensee or a person authorised to 

undertake the distribution. 

 

5.26. In the above circumstances, the Petitioner had filed the petition before the 

Central Commission for necessary directions for grant of Open Access. In the said 

proceedings the Central Commission had framed the following issues for 

consideration: 

“(a) Whether the petition is maintainable before the Commission?  

(b) Whether the petitioner‘s claim as an authorized entity under the 

provisions of the Railways Act to undertake distribution of electricity in 

connection with the working of the railways can be sustained in law. If 

so, whether the petitioner is entitled for grant of connectivity and open 

access as a distribution licensee in connection with the working of the 

railways? 

(c) Whether the petitioner can be treated as a deemed licensee under 

the Electricity Act?  

(d) Whether the petitioner should be treated as a separate regional 

entity for the purpose of scheduling and energy accounting in terms of 

deviation settlement?” 

 

5.27. On the first issue the Central Commission held the petition filed by the 

Petitioner to be maintainable, rejecting the contention to the contrary raised by 

some of the State Utilities in the said petition.  On the second issue, the Central 

Commission was pleased to hold that the Petitioner is an authorised entity to 

distribute and supply electricity in connection with the working of railways under the 
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Railways Act, the Petitioner shall be entitled for grant of Open Access in connection 

with the working of railways as per the provisions applicable to the distribution 

licensees. Relevant extract of order dated 05.11.2015 is as under:   

―40. From the above judgement, it is clear that in so far as Indian 

Railways are concerned, they will be governed by the 

provisions of the Railways Act for constructing transmission 

lines and distribution installations for the purpose of supply of 

power to the railways without having to take any licence from 

the appropriate Commission for transmission or distribution of 

electricity. In other words, the Indian Railways can be treated 

as authorized entity under the Railways Act for carrying out 

transmission and distribution activities for ensuring supply of 

power in connection with working of the railways. That being 

the case, the requirements of MSETCL for declaration 

regarding the area of operation, other terms and conditions of 

licence and Standard of Performance as required in case of a 

distribution licensee under the Electricity Act will not be 

applicable in case of Railways….. 

41. MSETCL has submitted that presently, the petitioner is connected 

to the grid as a consumer of MSEDCL and is seeking 

connectivity as a distribution licensee. As per Regulation 3.2 of 

the Maharashtra Electricity Regulatory Commission 

(Transmission Open Access Regulations), 2014, connectivity 

with the grid is a pre-condition for grant of open access. 

Therefore, the petitioner was required to apply and had rightly 
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applied to MERC in Case No. 194 of 2014 to take on record 

the deemed distribution licensee status of the Indian Railways 

for issuing specific conditions of the licence. The ruling given 

by MERC in order dated 11.4.2012 in Case No. 157 of 2011 

(M/s Serene Properties Private Ltd) has been relied upon 

regarding the requirement of issue of specific conditions of 

distribution licensees. In the light of our discussion regarding 

special status of Indian Railways under the Railways Act as 

interpreted by the Hon‟ble Supreme Court in the case of UOI 

through General Manager Indian Railways Vs UPSEB supra, 

the ruling of MERC in the case of M/s Serene Properties 

Private Limited will not be applicable in case of the Indian 

Railways. 

42. In view of the above discussion, we hold that since the Indian 

Railways is an authorized entity to distribute and supply 

electricity in connection with the working of the Railways under 

the Railways Act, the petitioner shall be entitled for grant of 

Open Access in connection with the working of the Railways as 

per the provisions applicable to a distribution licensee.” 

 

5.28. On the third issue, the Central Commission was pleased to hold that the 

Petitioner is a deemed licensee under the third Proviso to Section 14 of the 

Electricity Act, 2003 and there is no requirement for a declaration to that effect that 

it is the licensee.   
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5.29. On the fourth issue, the Central Commission was pleased to hold as under: 
―51. The Indian Railways can be connected with ISTS directly or through 

state network. The Commission is inclined to consider option "c" as 

provided in CEA Report with slight modification. The drawl points from 

ISTS located within a State shall be treated as a single entity for the 

purpose of scheduling. This arrangement according to CEA and 

POSOCO may lead to fragmented control area. Therefore, the group 

of TSSs situated in a State and connected directly with ISTS shall be 

treated as one „fragmented control area‟ and the responsibility for the 

purpose of scheduling, metering, balancing, applicability of ISTS 

charges and losses etc, shall vest in the concerned RLDC. In so far 

as the TSSs of Indian Railways connected to State network are 

concerned, the responsibility for these functions shall vest in the 

concerned SLDC.‖ 

 

5.30. Consequent to the above, the Central Commission was pleased to grant the 

following relief: 

―52. In view of the above discussion, the prayers of the petitioner are 

decided as under:  

(a) In the light of the judgement of the Supreme Court in UOI Vs UPSEB 

supra, it is held that the petitioner is an authorized entity under the 

Railways Act to undertake transmission and distribution activities in 

connection with the working of the railways, independent of its status 

under the Electricity Act. Therefore, the information sought by 

MSETCL vide its letter dated 6.7.2015 are not relevant for grant of 

connectivity and concurrence to the petitioner for scheduling of power 
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from RGPPL and GUVNL through the ISTS and State networks by 

availing long term access or medium term open access in terms of 

Connectivity Regulations.  

(b) The petitioner is a deemed licensee under third proviso to Section 14 

of the Electricity Act and no separate declaration to that effect is 

required from the Appropriate Commission. The petitioner as a 

deemed licensee shall be bound by the terms and conditions of 

licence specified or to be specified by the Appropriate Commission 

under proviso to Section 16 of the Electricity Act. 

(c) The drawl points from ISTS located within a State shall be treated as a 

single entity for the purpose of scheduling. The group of TSSs 

situated in a State and connected directly with ISTS may be treated 

as one ―fragmented control area‖ and the responsibility for 

scheduling, metering, balancing, applicability of ISTS charges and 

losses etc, shall vest in the concerned RLDC. For the TSSs situated 

in a State and connected to State network, these functions shall vest 

in the concerned SLDC.  

(d) All concerned RLDCs, State Transmission Utilities and SLDCs are 

directed to facilitate long term access and medium term access in 

terms of Connectivity Regulations from the generating stations or 

other sources to the facilities and network of Indian Railways.‖ 

 

5.31. The West Bengal State Electricity Distribution Company Limited filed 

an Appeal bearing Appeal No. 276 of 2015 before this Hon‟ble Tribunal against 

the above Order dated 05.11.2015 passed by the Central Commission along 
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with an application for interim orders. The Hon‟ble Tribunal has rejected the 

application for interim stay vide IA no. 445 of 2015 in Appeal no. 276 of 2015 

dated 16.12.2015 and has held as under: 

―10.  We find substance in the contention of Respondent No.2 that the 

power to erect, maintain and operate traction equipment, lines, power 

supply and distribution installation necessarily includes the distribution 

and supply of electricity because otherwise the power to erect, 

operate and maintain these equipment and installations would serve 

no purpose. This provision necessarily implies use of traction 

equipment, lines, distribution installation, etc. to distribute and supply 

electricity for the working of the Railways. Pertinently, power of the 

Railway Administration under Section 11 of the Railways Act is not 

curtailed by any provisions of the Electricity Act. Section 173 of the 

Electricity Act saves the Railways Act in case of inconsistency. Thus, 

prima facie, it appears to us that Respondent No.2 has full authority to 

undertake electricity distribution and supply of electricity by virtue of 

the provisions of the Railways Act particularly Section 11 thereof.  

11.  In this connection, Respondent No.2 has rightly relied on the 

judgment of the Supreme Court in UPSEB……………. 

12. Bearing in mind the Supreme Court‘s observation that Section 11 of 

the Railways Act cannot be given a restricted meaning, we need to 

approach this case. Prima facie, we feel that Respondent No.2 is 

empowered to carry out construction work necessary for power 

supply and distribution installations in connection with the working of 

the Railways and, therefore, it can distribute and supply electricity. It 
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is not possible to agree with the submission of the Appellant that this 

judgment is not applicable to the present case because there the 

Supreme Court was not called upon to decide whether the Railway is 

a deemed distribution licensee or a distribution licensee. 

……….. 

14. It is the contention of the Appellant that a distribution licensee has to 

distribute electricity and if it is procuring power for self consumption it 

does not get the deemed distribution licensee status. It is submitted 

that Respondent No.2 is procuring electricity for self consumption. 

Respondent No.2 is not distributing electricity and, therefore, it does 

not get the status of deemed licensee. In this connection reliance is 

placed on SesaSterlite Ltd. 

15. The Supreme Court considered the definition of the term ―distribution 

licensee‖ contained in Section 2(17) of Electricity Act and Section 

2(70) of the Electricity Act which defines ―supply‖ to mean sale of 

electricity to a licensee or a consumer. While confirming this 

Tribunal‘s order, the Supreme Court held that by virtue of the status of 

a developer in the Special Economic Zone, the Appellant therein was 

undoubtedly treated as a deemed distribution licensee. However, 

because of deemed distribution licensee status, the Appellant merely 

gets exemption from specially applying for license under Section 14 of 

the Electricity Act. In order to avail further benefits under the 

Electricity Act it has to show that it is in fact having distribution system 

and it has a number of consumers to whom it is supplying electricity.  



74 
 
 

16.  In our prima facie opinion, the Appellant cannot draw any support 

from SesaSterlite Limited. In SesaSterlite Limited, the Supreme 

Court was concerned with Special Economic Zones Act and the 

Electricity Act. As per Section 49 of the Special Economic Zones Act, 

the Central Government had issued a notification making all 

provisions of the Electricity Act applicable to the generation, 

transmission and distribution of power whether stand-alone or captive 

power. The Appellant therein had placed reliance on third proviso to 

Section 14 of the Electricity Act to claim deemed distribution licensee 

status. The Supreme Court considered Section 2(17) of the Electricity 

Act, which emphasis upon the distribution licensee to operate and 

maintain distribution system and supply power to the consumers. The 

Supreme Court considered definition of the term ‗supply‘ appearing in 

Section 2(70) of the Electricity Act and observed that ‗supply‘ means 

sale of electricity to consumers. The Supreme Court observed that 

being authorized to operate and maintain a distribution system as a 

deemed licensee would not confer the status of distribution licensee 

to any person. Power must be supplied to consumers and since the 

Appellant therein was consuming the power purchased by it for its 

own use and was not distributing and supplying it to consumers, it 

was not a distribution licensee. It must, however, be noted here that 

the Supreme Court was considering the provisions of the Special 

Economic Zones Act. Whereas Section 173 of the Electricity Act 

saves the Railways Act in case of inconsistency, it does not save the 

Special Economic Zones Act. Section 174 states that the Electricity 
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Act shall have overriding effect notwithstanding anything inconsistent 

with any other law for the time being in force or in any instrument 

having effect by virtue of any law other than the Electricity Act. 

Section 175 of the Electricity Act provides that the provisions of the 

Electricity Act are in addition to and not in derogation of any other law 

time being in force. The observations of the Supreme Court must be 

considered against the backdrop of these provisions.  

17.  In the present case, we are concerned with the Railways Act and, the 

Electricity Act saves it in case of inconsistency. Therefore, Section 11 

of the Railways Act which empowers Railway Administration to 

undertake erection, operate and maintain electric traction equipment 

as well as power supply and distribution installation in connection with 

working of Respondent No.2 is not affected by the provisions of the 

Electricity Act. Respondent No.2 has full authority to undertake 

electricity distribution and supply of electricity by virtue of the 

provisions of the Railways Act. It will also not loose its status as a 

deemed distribution licensee acquired under third proviso to Section 

14 of the Electricity Act merely because it consumes the power 

procured by it. Reliance placed on SesaSterlite Ltd. prima facie 

appears to us to be misplaced. 

……..   

19………In our prima facie opinion therefore Respondent No.2 will be 

entitled to open access if it fulfils the conditions and there can be no 

valid objection to its entitlement. We find substance in the contention 

that Respondent No.2 can get open access through the network of 
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the Central Transmission Utility or other sources. The Appellant‘s 

resistance to it prima facie appears to us to be without substance. It is 

rightly pointed out that Respondent No.2 i.e. the Indian Railways has 

one of the largest networks in the world. This network is an essential 

part of the transport infrastructure in India. It is the backbone of the 

Indian economy. It is, therefore, essential for Respondent No.2 to get 

reasonably priced power If it is denied open access, it will be forced to 

procure more expensive power from the distribution licensees in the 

State which will ultimately adversely affect the general public. At this 

interim stage, these considerations outweigh the Appellant‘s possible 

loss of revenue as a distribution licensee, if Respondent No. 2 moves 

away from it. The application for interim stay will have to be, 

therefore, rejected and is rejected accordingly.‖ 

 

5.32. Though the above Order is an interim order and is subject to the final 

decision, this does not mean that the Order is not to be implemented. The Hon‟ble 

Tribunal has recognized the importance of Petitioner and given a specific finding 

that the adverse effect of denial of open access to Petitioner outweigh the possible 

loss of revenue to the Appellant therein, the distribution licensee and rejected the 

interim application. Therefore the Hon‟ble Tribunal has held that during the 

pendency of the appeal, the balance of convenience lies in favour of Petitioner and 

grant of open access to Petitioner. By denying the open access to the Petitioner as 

a Deemed Distribution Licensee, the directions of the Hon‟ble Tribunal are being 

vitiated. Further mere pendency of the Appeal is no ground for proceeding on the 

basis that decision of the Central Commission is not enforceable particularly when 
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the Hon‟ble Appellate Tribunal has by a detailed and reasoned order rejected the 

stay prayed for. 

 

5.33 The decision of the Central Commission is a decision on the status of 

Petitioner as distribution licensee. Once the Central Commission has recognized 

the status of Petitioner as distribution licensee, the same is applicable to all 

STUs/SLDCs. Further once the Central Commission has decided an issue, the 

principle of comity would require that all the State Commissions also recognize the 

same. Otherwise this would result in contradiction wherein various Regulatory 

Commissions would decide differently. In this context, the Railways has already 

been granted open access as a distribution licensee in many states on the basis of 

the above Order of the Central Commission. If the Order of the Central Commission 

is not accepted, it would lead to an anomalous situations wherein the status of 

Railways as deemed licensee is recognized in some states and not in some, 

particularly when the said status is as per the interpretation of the Railways Act, 

1989 and the Electricity Act 2003 which is equally applicable to all States. 

 

5.34 In any event, the above issue is pending before the Hon‟ble Appellate Tribunal 

wherein the Hon‟ble Tribunal has vide Order 16.12.2015 prima facie recognized the 

status of Railways as a deemed licensee and has upheld the right of Railways to 

open access. The decision of the Hon‟ble Tribunal is binding on all the Regulatory 

Commissions. It is not open for the Respondents to contend that despite the refusal 

of interim order, no open access should be granted to Petitioner during the 

pendency of the Appeal before the Hon‟ble Tribunal. If such position is taken, this 

would negate the Interim Order dated 16.12.2015. Merely because the Order is an 
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interim order does not mean that the order is not to be implemented. It is also well 

settled position of law that unless a stay is granted, the orders have to be 

implemented. Mere filing or pendency of appeal does not operate as stay. 

Reference in this regard may be made to: 

Atma Ram Properties (P) Ltd v. Federal Motors (P) Ltd (2005) 1 SCC 705 

―8. It is well settled that mere preferring of an appeal does 

not operate as stay of decree or order appealed against 

nor on the proceedings in the court below. A prayer for 

grant of stay of proceedings or on execution of decree 

or order appealed against has ot be specifically made to 

the appellate court and the appellate court has 

discretion to grant an order of stay or to refuse the 

same……..Experience shows that the principal 

consideration which prevails with the appellate court is 

that in spite of the appeal having been entertained for 

hearing by the appellate court, the appellant may not be 

deprived of the fruits of his success in the event of the 

appeal being allowed. This consideration is pitted and 

weighed against the other paramount consideration: 

why should a party having succeeded from the court 

below be deprived of the fruits of the decree or order in 

his hands merely because the defeated party has 

chosen to invoke the jurisdiction of a superior forum…..‖ 
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Collector of Customs, Bombay v. Krishna Sales (P) Ltd 1994 Suppl (3) SCC 73 

―6……As is well known, mere filing of an appeal does 

not operate as a stay or suspension of the order 

appealed against……‖ 

 

 

Delhi Transco Limited v. Delhi Electricity Regulatory Commission and Ors 

Appeal No. 184 of 2011 dated 27.02.2013 

―22.  It is settled law as laid down by the Hon‘ble Supreme 

Court in its various decisions that mere pendency of an 

Appeal can never be a ground for non implementation of 

the decision taken by this Tribunal in the absence of any 

stay by the Hon‘ble Supreme Court…..‖ 

 

Hans Raj Dhir v. State of Himachal Pradesh and Others 1985 Cri LJ 1030 

―10…It requires to be emphasised, in this connection, 

that mere preferment of an appeal does not 

automatically operate as a stay of the decision under 

appeal and that till an application for stay is moved and 

granted by the appellate court, or in the alternative, the 

court which rendered the decision is moved and grants 

an interim stay of the decision pending the preferment of 

an appeal and grant of stay by the appellate court, the 

decision continues to be operative. Indeed non 

compliance with the decision on the mere ground that 
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an appeal is contemplated to be preferred or is actually 

preferred, and that, therefore, the matter is sub-judice, 

may amount to comtempt of court punishable, under 

Contempt of Court Act, 1971….” 

 

5.35. In the present case, the interim order against the Order passed by the 

Central Commission has been specifically rejected and therefore all the STUs and 

SLDCs are required to implement the Central Commission‟s Order. 

 

5.36. TANGEDCO had filed an Interim Application bearing I. A. Nos. 416 & 478 of 

2016 before the Hon‟ble Tribunal for impleading themselves as a party in Appeal 

No.276 of 2015. The Hon‟ble Tribunal while allowing the above application vide 

order dated 27.09.2016, had further reiterated that their interim order dated 

16.12.2015 shall continue till further orders.  

 

5.37. The status under Section 14 Third Proviso has been recognized by the 

Letter dated 06.05.2014 by Ministry of Power. It is submitted that the letter is not a 

grant of licence as sought to be contended by the Respondents but an 

acknowledgment of the Petitioner being Central Government and therefore a 

deemed licensee under Third Proviso of Section 14.  

 

5.38. On an objection being raised on the above letter, the Central Commission 

vide Order dated 05.11.2015 in Petition No. 197/MP/2015 has stated as under: 

―44……..We have considered the objections. A plain reading of the 

third proviso to Section 14 does not reveal that a judicial 
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pronouncement is required for determining the status of appropriate 

Government as a licensee under the said provision. In exercise of the 

powers under clause (3) of Article 77 of the Constitution of India, 

Hon‘ble President of India has made the Government of India 

(Allocation of Business) Rules, 1961. Rule 2 of the AoB Rules 

provides as under: 

―2. Allocation of Business - The business of the Government of 

India shall be transacted in the Ministries, Departments, 

Secretariats and Offices specified in the First Schedule to 

these rules (all of which are hereinafter referred to as 

"departments").‖  

Therefore, the business of the Government of India is transacted 

through the departments. Ministry of Power has been vested with the 

following function: 

―4. Administration of the Electricity Act, 2003 (36 of 2003), the 

Energy Conservation Act, 2001(52 of 2001), the Damodar 

Valley Corporation Act, 1948 (14 of 1948) and Bhakra Beas 

Management Board as provided in the Punjab Re-organization 

Act, 1966 (31 of 1966).‖ 

Therefore, administration of the Electricity Act, 2003 is the 

responsibility of Ministry of Power. Being the nodal Ministry, Ministry 

of Power has examined the proposal of the Ministry of Railways with 

regard to its deemed status as a licensee under the Electricity Act in 

consultation with Ministry of Law and Justice which has been vested 

with the power to render ―advice to Ministries on legal matters 
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including interpretation of the Constitution and the laws‖. Moreover, 

the clarification has been issued with the approval of the Hon‘ble 

Minister of Power (Independent Charge). Therefore, we are of the 

view that the clarification issued by Ministry of Power with regard to 

the deemed licensee status of the Indian Railways meets the 

requirement of Law. There is no requirement for a declaration to that 

effect to be issued by an Appropriate Commission.‖ 

 

5.39. There is no requirement for the State Commission to issue a licence or 

otherwise grant licence to a deemed licensee. The requirement of such notification 

is contrary to the concept of deemed licence. The concept of a deemed licensee is 

that it is not required to obtain a licence. Therefore, there is no specific clarification 

or declaration required by the State Commission for the status of the Petitioner as 

an authorised entity to distribute electricity. There is no such requirement either 

under the Railways Act, 1989 or the Electricity Act, 2003 (Third Proviso to Section 

14). In fact Third Proviso makes it clear that the deemed licensee is not required to 

obtain a licence. 

 

5.40. The contention of the Respondents that the Petitioner has not approached 

the Commission in a manner known to law for the purposes of being recognized as 

a Deemed Licensee is wholly misconceived and denied. Even otherwise, the 

Petitioner had approached this Commission seeking clarification in this regard. This 

Commission vide its letter dated 11.01.2017 has recognized the Petitioner to be a 

Deemed Licensee and as such, any contention to the contrary is wrong and denied.  
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5.41. Further, the respondents had given the In-Principle NOC considering the 

Petitioner as a Deemed Licensee. The contention of the Respondents that since 

the Petitioner had not accepted the terms and conditions of the said in-principle 

NOC, it cannot be considered as Deemed Licensee is wrong and denied. Merely 

because, certain conditions as regards levy of charges is not acceptable to the 

Petitioner, cannot in any manner affect its status as a Deemed Licensee in terms of 

the provisions of the Electricity Act, 2003. Even during the meeting held between 

the officials of the Petitioner and the Respondents on 12.06.2018, as regards 

issues of granting of Open Access to the Petitioner as a Deemed Distribution 

Licensee, there was no dispute between the parties as regards status of the 

Petitioner as a Deemed Distribution Licensee. The only dispute between the parties 

was as regards applicability of certain charges and execution of agreements 

between the parties. The change in the stand of the Respondents in nothing but an 

after-thought in order to somehow or the other delay the exercise of legitimate right 

of the Petitioner to procure power through open access as a Deemed Licensee. 

 

5.42. The Electricity Act, 2003 was enacted and brought on the statute book w.e.f. 

10.06.2003. As per the Statement of Objects and Reasons leading to its 

enactment, the legislation is to ensure, inter-alia, that “open access in transmission‖ 

is available “from the outset‖. There are detailed provisions in the Act assuring to all 

concerned non-discriminatory open access for the purposes, inter-alia, of 

transmission of electricity. Further, a conjoint reading of Sections 173 and 174 of 

the Electricity Act, 2003 shows that the Electricity Act, 2003 is to have overriding 

effect over any other law for the time being in force; this, however, being subject to 

the exception in case of certain other special laws that include the Railways Act, 
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1989. Section 173 makes it unexceptionally clear that the Railways Act, 1989, in so 

far as the matter concerns the Railways, would prevail over the provisions of the 

Electricity Act in case of any inconsistency between the provisions of former law, on 

one hand, and provisions of the latter statute or Rules and Regulations framed 

there-under, on the other.  

 

5.43. The almost identical provisions contained in Sections 38 to 40 of the 

Electricity Act, 2003. While Section 38 relates to establishment of a Central 

Transmission Utility (“CTU‖), Section 39 provides for a State Transmission Utility 

(“STU‖), they being established by the Central Government and the State 

Government respectively. The duties of transmission licensees are set out in 

Section 40. Almost similar clauses are contained in the said three provisions each 

insisting upon the duty of the transmission licensee, CTU or STU, as the case may 

be, “to provide non-discriminatory open access to its transmission system for use 

by any licensee‖.  

 

5.44. The Respondents in their reply have only raised objection as regards the 

status of the Petitioner as a Deemed Distribution Licensee and have not addressed 

the claim of the Petitioner as regards the reliefs sought in the petition. The 

Commission may consider passing an appropriate order as regards the reliefs 

sought in the petition on the basis of the submissions in the petition and the present 

rejoinder.  

 
5.45. There is no merit in the reply of the Respondents and the Petitioner is 

entitled to the reliefs prayed for in the petition. 
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6. Findings of the Commission:- 

6.1 We have heard both side and perused the materials submitted by 

the respective parties.  The case originates from M.P.No.4 of 2019 in 

which directions had been issued from this Commission that was 

consequently set aside by the Hon‟ble APTEL in Appeal No.188 of 

2019 and IA.No.980 of 2019 and got remanded back to the 

Commission with the following prayers of the Railways:  

(i) to direct the Respondents to process the applications of the 

Petitioner and grant non-discriminatory open access to Railways 

as deemed licensee with immediate effect for facilitating flow of 

power from Ratnagiri Gas and Power Pvt Ltd power plant and any 

other sources till the Railway's Traction Substations;  

(ii)  to direct the Respondents to consider all the drawal points from 

ISTS located within the Tamil Nadu as a single entity for the 

purpose of Scheduling and Energy Accounting treating all ISTS 

points as one fragmented control area;  

(iii) to direct the Respondents to claim the backup power supply 

charges as per Traction Tariff approved by the Commission for 

the backup power supplied by TANGEDCO only and not for the 

power which is wheeled through open access.  

(iv) to direct the Respondents that Harmonics and Low Power Factor 

surcharge shall not be claimed on power purchased from other 

sources through open access and surcharges may be levied only 

on the backup power supplied by TANGEDCO as per interim 

order of the Hon‟ble High Court of Madras in W.P. No.28977 of 

2015 pending disposal of the Writ Petition No.28977 of 2015 
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before the Hon‟ble High Court of Madras and M.P. No.25 of 2015, 

I.A. No.1 of 2015 pending before this Commission.  

 

6.2. At the outset, we would like to place on record that the Hon‟ble 

APTEL was not correctly apprised of the factual position by both the 

Railways and the TANGEDCO resulting in the Hon‟ble Tribunal arriving 

at a conclusion that the Commission is yet to frame Regulations under 

section 16.   

 

6.3. This Commission has framed Tamil Nadu Electricity Regulatory 

Commission ( Licensing ) Regulations 2005 way back in 2005 and 

further enacted Grid Connectivity and Intra-State Open Access 

Regulations, 2014 and notified vide TNERC / GC ISOA/11/2, dated 

13.03.2014 setting out the conditions and procedures in terms of 

Section 16, 42 and 181 of the Electricity Act, 2003. 

 

6.4. Having framed the regulation on the subject conditions to be 

specified for grant of open access in terms of obligation under 2nd 

provisoto Section 16 read with Section 42 and Section 181(2)(d), the 

requirement of specifying any general or specific conditions that shall 

apply to the petitioner was contemplated in the order of M.P.No.4 of 

2019. 
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6.5. Section 16 ( power of appropriate Commission to specify terms 

and conditions for deemed licensees covered under first to fifth proviso 

under section 14 of the Act ) makes it clear that the petitioner even 

construed as deemed licensee is required to apply to the appropriate 

Commission who is authorized to stipulate the conditions of licensee 

under the Act. 

 

6.6. The failure on the part of respondent licensees in Appeal No.188 

on the very enactment of the aforesaid regulation by this Commission 

cast a shadow over the substance of the order passed by the 

Commission in M.P.No.4 of 2019 prompting the Hon‟ble APTEL gain an 

impression that the regulations as mandated by the statue had not 

been framed at all. 

 

6.7. The petitioner claims the status of deemed licensee on the 

strength of Railways Act 1989 which is saved by Section 173 of 

Electricity Act in case of inconsistencies arising between Railways Act 

and Electricity Act. 

 

6.8. The respondent licensee contends that the railway network is 

connected to the distribution network of the licensee for the sole 

purpose of drawing power for their own use as a consumer as defined 
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under Section 2(5) of the Act 2003.  Thus the procurement of electricity 

by the Indian Railways as consumer of a distribution licensee is 

perfectly in tune with the provisions of the Electricity Act.  Section 11 of 

the Railways Act relied upon by the Railways does not authorize to 

distribute electricity to consumers of general public as a distribution 

licensee.  The Commission may note that this issue is settled by the 

Hon‟bleAPTEL and hence not inclined to set the matter in motion 

further. 

 

6.9. However in order to attain a status a Deemed Licensee to the 

broad meaning of the Railways Act upon which the status of deemed 

licensee is contemplated, the Railways is required to erect , operate 

and maintain the power supply and distribution installation in 

connection with working of railways as mandated by the Railway Act 

itself , which shall be elaborately dealt with in the latter part of this 

order. 

 

6.10. The petitioner having entered into PPA with M/s.Ratnagiri Gas 

and Power Pvt Ltd, Maharashtra on 25.04.2017 for supply of 100 MW 

of power for electric traction in Tamil Nadu for five years from 

01.04.2017 to 31.03.2022, have been requesting open access to the 

respondents along with certain additional facilities in revision of the 
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existing scheduling and energy accounting methodology and related 

commercial terms. 

 

6.11. The respondents on the other hand have stipulated certain 

technical and commercial conditions to be entered in to an agreement 

as pre-requisite to grant open access to the petitioner. 

 

6.12. There is no dispute on either side in granting the open access to 

the petitioner in terms of Section 2 (36), 38 and 40 of the Electricity Act 

2003, that insist upon the duty of the transmission licensee, CTU or 

STU as the case may be to provide non-discriminatory open access to 

its transmission system, for the use by any licensee. 

 

6.13. Only the conditions and counter conditions of the petitioner and 

respondents in enabling the open access have locked horns against 

each other in reaching to a consensus of terms and conditions which 

the Commission would deal one by one. 

 

6.14 The petitioner has prayed to direct the respondents to consider all 

the drawl points from InSTS located within the Tamil Nadu as a single 

entity for the purpose of scheduling and energy accounting by treating 

the TSS points situated in the state as one fragmented control area. 

The need to invoke the sanctity of section 16 of the Electricity Act has 
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arisen again here as a pivotal factor while dealing with the subjects on 

Deemed Licensee , Grant of open access as well as the Single point of 

energy accounting . Section 16 is a crucial requirement correlating 

these inter connected subjects as may be elucidated in the following 

deliberations. To begin with, we may refer conjointly the observations of 

the CERC and Hon‟ble APTEL on Section 16 while dealing with the 

issue of Deemed Licensee Status as follows: 

 

6.15. The CERC in its Order dated 5th November 2015 in Petition No. 

197/MP/2015 ruling on the petition filed by the Indian Railways inter-

alia held that: 

“52 (b) The petitioner is a deemed licensee under third proviso to 

Section 14 of the  Electricity Act and no separate declaration to that 

effect is required from the Appropriate Commission.  The petitioner as a 

deemed licensee shall be bound by the terms and conditions of licensee 

specified or to be specified by the Appropriate Commission under 

proviso to Section 16 of the Electricity Act.” 

 

 The aforesaid extract of the order has been referred by the suo-

motu order of the Maharashtra Electricity Regulatory Commission 

(MERC) in Case No.149 of 2017, a copy of which is submitted by the 

petitioner. 
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6.16.   Subsequently, the Indian Railways filed a petition before the 

CERC on this issue related to grant of connectivity and open access 

which was allowed by the CERC holding as follows: 

“(b) The petitioner is a deemed licensee under third proviso to Section 

14  of the  Electricity Act and no separate declaration to that effect is 

required from the Appropriate Commission.  The petitioner as a deemed 

licensee shall be bound  by the terms and conditions of licensee 

specified or to be specified by the Appropriate Commission under 

proviso to Section 16 of the Electricity Act”(Emphasis added). 

 

6.17. The West Bengal State Electricity Distribution Company Limited 

had filed Appeal against above order of the CERC before the Hon‟ble 

APTEL.  Hon‟bleAPTEL in its interim judgment in I.A. No.445 of 2015 in 

Appeal No. 276 of 2015 dated 16th December 2015 ,while passing 

orders on the distribution licensee status of Indian Railways observed 

as follows: 

“In the present case , we are concerned with the Railways Act and, the 

Electricity Act saves it in case of inconsistency. Therefore, Section 11 of 

the Railways Act which empowers Railway Administration to undertake 

erection, operate and maintain electric traction equipment as well as 

power supply and distribution installation in connection with working of 

Respondent No.2 (Railways)  is not affected by the provisions of the 

Electricity Act. Respondent No.2 has full authority to undertake, 

electricity distribution and supply of electricity by virtue of the 

provisions of the Railway Act. It will also not lose the status as a 

deemed distribution licensee acquired under third proviso to Section 14 
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of the Electricity Act merely because it consumes the power procured by 

it.” 

 

6.18. The above set of observations by the CERC and Hon‟ble APTEL 

supra, with the CERC holding that the Indian Railways as a deemed 

licensee shall be bound by the terms and conditions of licensee 

specified or to be specified by the Appropriate Commission under 

proviso to Section 16 of the Electricity Act and the Hon‟ble APTEL 

upholding the said CERC order,   the natural further course of action of 

the petitioner must have been to approach the Appropriate Commission 

for issuance of the specific conditions of the licensee. However that has 

not happened. The Indian Railways has not approached this 

Commission putting forth the specific conditions applicable to Railways 

in connection with the issues being discussed as required under 

Section 16. 

 

6.19. Section 16 of the Electricity Act 2003 mandates the Appropriate 

Commission to specify specific conditions applicable to a particular 

licensee evidently with an objective of fulfilling the technical and legal 

requirements that are invariably applicable to all kinds of licensee 

according to their individual requirements.  In other words, system 

constraints, corridor congestion, grid stability etc., are the factors 

influenced by the quantum and timing of load flow in connection with 
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open access or partial open access, no matter whether such load flow 

is caused by a licensee or a deemed licensee. 

 

6.20. In terms of the above, the Indian Railways is required to  adhere 

and comply with the following Regulations and codes: 

(i) Tamil Nadu Electricity Grid code 

(ii) TNERC Grid Connectivity and Intra-State Open Access 

Regulation 2014. 

(iii) CERC (Indian Electricity Grid Code) Regulation 2010. 

(iv) CERC (Open Access in Inter-State Transmission) 

Regulation 2008 and its amendments. 

(v) CERC (Grant of connectivity, long-term access and 

medium-term open access in inter-state transmission and 

related matters) Regulations 2009 and its amendments. 

(vi) CEA (Technical standards for connectivity of the Grid) 

Regulations 2007. 

(vii) TNERC Fees and Fines Regulation 2004. 

(viii) CEA (Installation and Operations of Meter) Regulation 2006 

and its amendments. 

(ix) Any others norms and regulations related. 

 

6.21. The question of clubbing all drawal points of TSS and considering   

them as a single entity for the purpose of scheduling and energy 

accounting is governed by the above set of Codes and Regulations.  

Only when the procedures and technical feasibility / requirement 
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specified by these Regulations are fulfilled after the due system studies 

and load flow studies by the nodal agencies mandated in the above 

Regulations with respect to the injection point and drawal point, the 

technical feasibility of the Open access could be evolved.   The present 

prayer to combine all the existing ISTS has been preferred by the 

petitioner without fulfilling the requirement mandated in the aforesaid 

Regulations and Codes. The basic data of point of injection and drawal 

of the contracted 100 MW to be wheeled from RGPPL to Tamil Nadu 

etc in conjunction with the fulfilment of the relevant regulations, the 

contracted demand to be maintained in the individual TSS points for 

backup power in case of failure of contracted power etc are the specific 

conditions inter alia contemplated in Section 16 of the Electricity Act, 

since the Railways with a peculiar nature of operation unlike other 

conventional operations , is bound to rely on the backup power from all 

TSS points whose aggregate demand is more than 300 MW whereas 

the contracted demand proposed to be wheeled is only 100 MW. 

6.22. Further,  Section 16 reads as follows:  

“Section 16. (Condition of license):  

The Appropriate Commission may specify any general or specific 

conditions which shall apply either to a licensee or class of licensees 

and such  conditions shall be deemed to be conditions of such license:  

Provided that the Appropriate Commission shall, within one year  from 

the appointed date, specify any general or specific conditions of license 
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applicable to the licensees referred to in the first, second, third, fourth 

and  fifth provisos to section 14 after the expiry of one year from the 

commencement of this Act.” 

 Thus the provisions are very clear, in terms of which even for the 

deemed distribution licensee under the third proviso to Section 14 of 

the Electricity Act,the Commission is required to stipulate specific 

conditions of licensee. While the (Licensing) Regulations 2005 of 

TNERC deal with general conditions of the licensee, Section 16 of the 

Electricity Act deal with specific and exclusive aspects applicable to a 

particular licensee. 

  

6.23. As the above regulatory and technical requirements are not 

attempted to be addressed by the petitioner, the Commission is unable 

to consider at this premature stage the request of the petitioner to direct 

the respondents to consider all the drawal points from ISTS located 

within the Tamil Nadu as a single entity for the purpose of scheduling 

and energy accounting.        

  

6.24. However, the Commission directs that, if the petitioner fulfils all 

the mandatory requirement as elaborated above and applies to the 

SLDC subsequently ,the SLDC shall consider to grant all drawal point 

from ISTS located within Tamil Nadu as  a single entity and treating all 

Traction Substations of the petitioner connected to ISTS as one 
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fragmented control area for the purpose of scheduling, accounting 

metering, system load balancing, applying open access charges and 

losses etc., as applicable as per regulations in force, provided that the 

conditions as mandated in the (Connectivity and Intra-State Open 

Access) Regulations  2014,  and the requirement of the respondents, 

are fulfilled by the petitioner by installingDLMS complaint AMR Meters, 

RTUsand  connected accessories at all drawal points to be integrated 

with SCADA for on line monitoring . 

 

6.25. Now we may proceed to deal with the backup power. 

Regarding the charges for backup power, the petitioner has 

submitted as follows: 

 The Railways submitted a Draft Agreement to TANGEDCO  on 

05.10.2017 incorporating various terms involved in the case including 

backup power , for approval.  However TANGEDCO not accepting 

the terms proposed by the Petitioner in the draft agreement, evolved 

a revised draft agreement on 25.10.2017 wherein the tariff for back-

up power supply and deviation from schedule have been modified 

to Temporary Supply Tariff with Demand charges at double the 

normal rate and insisted again for TSS wise block wise daily day-

ahead drawal schedule and payment of fixed charges at the rate of 

Rs.100/MW/day. 
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6.26.    Aggrieved by the conditions stipulated by TANGEDCO in the 

revised draft agreement for backup power supply that was termed by 

the petitioner as discriminatory and in violation of the orders of CERC. 

The efforts of this petitioner to hold meetings with the Respondents 

herein to sort-out the issues were not reportedly materialized and 

hence the petitioner sought the intervention of Government of Tamil 

Nadu in the matter. 

 

6.27.  The Principal Secretary, Energy Department. Government of 

Tamil Nadu convened a coordination meeting in this regard on 

05.12.2017.  It is submitted by the petitioner that during the meeting it 

was agreed by the Respondents that TANTRANSCO will issue NOC to 

the petitioner for availing 100 MW of power from M/s RGPPL for 

Railway Traction in the State of Tamil Nadu and the charges for back-

up power supply will be mutually discussed and agreed. However the 

Respondents unilaterally communicated vide letter dated 21.12.2017 

revising terms and conditions for according open access, wherein the 

tariff conditions stipulated in the earlier draft at the rate of 

Rs.23/kVA/Day (Twice the Demand charges at Temporary Supply 

Tariff calculated on per day basis) and Rs. 11/kWh is retained and 

revised the fixed charges to Rs 1.73/unit stated to be calculated on 

per MWbasis for 85% PLF for the quantum of power allowed on Open 
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Access (100 MW). It was further stated that TSS wise scheduling and 

forecasting to be furnished and no compensation will be given for under drawal 

while any over drawal will be billed as above. It is further stated by the 

petitioner TANTRANSCO (Respondents 3 to 5) have refused to accord 

NOC for open access and also stated that signing of agreement with 

TANGEDCO for Back-uppower supply as a precondition for considering the 

application of this petitioner for open access.  

 

6 .28.   The pet i t ioner  has submi t ted that  the  charges for 

backup power supply if availed from TANGEDCO in case of failure of 

sources contracted by this petitioner, shall be as per the Railway 

Traction tariff prevailing for the time being and fixed charges shall not 

be levied since the power demand for Railway Traction is a miniscule 

percentage of the Grid Demand (0.75% approximately) and no 

spinning reserve exclusively for Railway Traction need to be kept. 

 

6.29.   It is seen that there has been no mutual agreement arrived 

between the Petitioner and the respondents as suggested in the 

meeting convened by the Energy Secretary on 05.12.2017 that led to 

unilateral evolvement of Draft agreement from both sides. While the 

petitioner trying to undermine the extent of infrastructure and spinning 

reserve required to back up a sizable power not at a single point but at 
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multiple points with varying loads of unbalanced nature, the 

respondents glaringly failed to apprise the magnitude of the permanent 

infrastructural requirement for the backup power at multiple points and 

justify the demanded charges  with required data based on  which 

each and every charge demanded has been arrived at. 

 

6.30.Backup power arrangement is an essential ingredient ofopen 

access implementation, given the essential nature of requirement of 

railways.  Operation of open access and the allied arrangement of 

backup power go hand in hand and cannot be dealt separately nor 

functionalized one after other. The process cannot set off and sail 

smoothly without execution of an agreement that combines the 

functional modalities of open access coupled with back up 

arrangement with all technical and commercial terms and conditions 

incorporated in it. 

6.31.The Railways while seeking open access operation, is 

simultaneously required to fulfil either of the following options: 

(i) Alternate power arrangement by their own, surrendering 

the contracted demands to respondents at all TSS points 

and also not applying to the respondents for their future 

needs of additional demands/additional TSS points. 

(ii) Availing stand by support from respondents , keeping 
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alive the contracted demand in the TSS without 

surrendering them and also continue to depend on the 

respondents for the developments of distribution system 

for their future needs of additional demand/additional TSS 

points. 

          Therefore it is required for Indian Railways to give a clear 

commitment of managing its load in case of reduced availability or 

non-availability power to be wheeled from their contracted 

generators.  Thus, it becomes a logical  pre-requisite to enter in to 

and sign an agreement of stand-by arrangement before grant of 

Open Access.  It is required that both the parties make themselves 

clear and committed with respect to  all technical and commercial 

terms and enter in to an agreement before grant of open access as 

this Commission does not desire to see a situation where the parties 

concerned get engaged into litigation on another aspect after 

granting one aspect. 

 

6.32.   Though the 100 MW of the contracted power is the aggregate 

demand of all 31 TSS point in any one of the 15 minutes time block 

of the day, practically the 100 MW power is not going to be divided in 

to constant proportion to be drawn from the 31 TSS connected to the 

grid in any time block.  The individual 31 TSS points are to be loaded 
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cyclically between their individual level of no load to full load to the 

ceiling of respective individual contracted demand according to the 

movement of Locomotives crossing the respective TSS.  Thus the 

loading pattern in the TSS points could neither be constant nor be 

consistent . 

 

6.33   Let us analyze for example one TSS point, say Thiruppur TSS, 

one of the 31 nos TSS in Tamil Nadu .Thiruppur TSS is provided 

with 2 x 21.6 MVA Power Transformer with 18.4 MVA of sanctioned 

demand though a separate HT service connection to Indian 

Railways. The particular Thirupathur TSS is expected to be loaded 

between zero MVA to 18.4 MVA at any given time block in a day, 

even though the overall demand of Railway in the State grid in the 

same time block is in the range of 100 MW, meaning that even 

though the State level overall demand is reduced from the erstwhile 

approximate demand of 310 MVA  to 100 MVA, the infrastructure 

developed for the individual TSS is going to remain the same as 

before without reduction of a single MVA.  Admittedly, the Indian 

Railways also has to keep their existing 2 x 21.6 MVA power  

transformers and allied facilities intact in the Thirupuur TSS and 

similarly in every TSS as before. In sum, the infrastructural 

requirement of the Distribution installation is going to remain the 
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same for both parties even after the requested implementation of 

single point energy accounting system. 

 

6.34. Thus this condition equally requires the respondent as well  to 

necessarily keep the feeding Auto transformer in their 

400/230/110KV EHT Sub-Station and allied Distribution installation 

of connected lines 24 x 7 x 365 days with a surplus capacity margin 

as spare at every 31 points of TSS, with an obligation of supplying 

the standby power at unpredictable conditions of emergencies when 

the sourced power by open access to the railways fails.  

 

6.35.     The subject requires analysis from another angle also to fully 

understand the overall implications caused by such scenario of grant 

of open access with single point accounting , with multipoint backup.  

Inter State Transmission is linked through lines of ratings of 230 KV 

and above .  The lines of 230 KV and above ratings from other 

States enter the Intra State Substations  of  400 KV / 110KV SS or 

230 KV/ 110KV SS owned by TANGEDCO  and get stepped down to 

110 KV through the Auto transformers of 10 to 50 MVA worth of 

several crores installed in these substations.  After such stepping 

down the incoming  Extra High Voltage of 400 KV or 230KV to 110 

KV level, he resultant 110 KV lines emanating from such 
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400/230/110KV Sub stations  have been laid dedicatedly to feed the 

respective TSS for Railways.  The mammoth infrastructure of such 

high level configuration is in place for every individual TSS 

developed exclusively for Railways. Even after the changing 

scenario, where the 100 MW to Railways through Open Access is 

facilitated in place of present more than 310MW , the respondent is 

necessarily required to keep and maintain the Auto transformers and 

allied infrastructure as discussed above,  in their 31 Nos. 

400/230/110KV Substations to an aggregate margin of 310 MVA as 

a surplus capacity to serve as a standby to feed all 31 TSS, bearing 

the due investment and maintenance costs lifelong. 

 

6.36.    Till now, the Railways has been paying the demand charges 

to the Respondent to the quantum of contracted demand in the 

individual TSS points with metering arrangement and assessment for 

billing with respect to the corresponding service connections.  The 

demand charges paid for every such individual TSS was meant to 

compensate the fixed cost incurred by the Respondent by way of 

investment and maintenance of aforesaid dedicated distribution 

installation of said magnitude , developed for the respective TSS 

right from their feeding 230/110 or 400/110 KV SS. 
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6.37.   Now the Railways decline to pay the demand charges taking 

shelter under the provision of single point entity coupled with a status 

of Deemed Licensee in terms of the Section 11 of the Railway Act. 

Going by the same submission of the petitioner, the other obligation 

entrusted to the Railways by the Railway Act in the same section 

also is required to be complied with. Having said that, let us examine 

the Section 11 of the Railway Act which is relied on for entitlement of 

deemed licensee status. 

―11. Power of railway administrations to execute all necessary 

works.—Notwithstanding anything contained in any other law for the 

time being in force, but subject to the provisions of this Act and the 

provisions of any law for the acquisition of land for a public purpose or 

for companies, and subject also, in the case of a non-Government 

railway, to the provisions of any contract between the non-Government 

railway and the Central Government, a railway administration may, for 

the purposes of constructing or maintaining a railway— (a) make or 

construct in or upon, across, under or over any lands, or any streets, 

hills, valleys, roads, railway, tramways, or any rivers, canals, brooks, 

streams or other waters, or any drains, water-pipes, gas-pipes, oil-

pipes, sewers, electric supply lines, or telegraph lines, such temporary 

or permanent inclined-planes, bridges, tunnels, culverts, 

embankments, adequate, bridges, roads, lines of 15 rail, ways, 

passages, conduits, drains, piers, cuttings and fences, in-take wells, 

tube wells, dams, river training and protection works as it thinks proper 

(a) ….. 

(b) …. 
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(c) ….. 

(d) … 

(e) …. 

(f) …. 

(g) erect, operate, maintain or repair any electric traction 

equipment, power supply and distribution installation in 

connection with the working of the railway. 

(h) do all other acts necessary for making, maintaining, altering or 

repairing and using the railway.‖ 

 

6.38.    The above section requires Railways inter-alia to erect and 

maintain distribution installation in connection with the working of 

the railways. Both the activities of erection and maintenance of 

Distribution installation in connection with the working of railways 

obligated to Railways under Section 11 are not carried out in totality 

by the Railways. It is carried out by railways only partially and 

minimally; It is carried out by railways only from TSS point and not 

from the delivery points of ISTS network. Going by the stipulation of 

Section 11, the activities of erection and maintenance is required to 

be carried out from the delivery points ISTS network to the traction 

end. 

6.39.  Before going further we may refer the related definitions for 

the Distribution installation specified in Section 11 of the Railway Act. 

Section 2(19) of the Electricity Act reads as follows: 
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(19) "distribution system" means the system of wires and 
associated facilities between the delivery points on the 
transmission lines or the generating station connection and the 
point of connection to the installation of the consumers; 

 

6.40.    Regulation 2(zb) of the CEA ( Measures relating to Safety 

and Electric supply ) Regulation 2010 reads as follows: 

(zb) "Installation" means any composite electrical unit used for tlie 

purpose of generating, transforming, transmitting, converting, 

distributing or utilizing electricity; 

6.41.  Going by the set of above definitions, the distribution 

installation in connection with the working of the railways as stipulated 

in section 11 of the Railway Act begins from the delivery point of the 

ISTS , then gets linked to the TSS in the middle of the installation and 

ultimately ends in the traction.  The point to be precisely noted here is 

that the said distribution installation in connection with the railways 

from the delivery point of the ISTS network up to TSS that constitutes 

the predominant portion of the Distribution installation have been 

erected and maintained by the State Licensee dedicatedly for the 

working of the railways.   

 

6.42. So far, the Railways as a consumer to the Licensee has been 

maintaining only the minimal truncated portion of the vast distribution 

installation that lies in the tail end of the system ie., from  the TSS 

points to the traction.  Now, as a deemed licensee, the Railways is 
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required to erect and maintain the distribution installation in 

connection with the railways in totality from the delivery point of the 

ISTS network as specified and obligated in the Railway Act, by 

surrendering to the respondents the surplus capacity of the 

distribution network, exclusively developed , maintained and repaired 

by the respondents for the dedicated service to the Railways, thus 

far. 

 

6.43.   It is pertinent to note at this point that both the petitioner and 

respondents are silent in their submissions about the status and 

conditions of supply being availed by the railways in Low Tension 

category under LT Tariff through the Distribution Transformers 

installed in the Distribution installation of the TANGEDCO, for the 

purpose of Railway Quarters, Offices, Platforms, Railway canteens, 

Ticket counters  and other facilities  etc., thereby continuing their 

status as consumers in these spheres , that contradicts the status of 

Distribution Licensee when it comes to the Traction supply for the 

same Railways. In one portion of their operation, the Railways wants 

to convert their status from consumer to  Licensee , while in the 

other portion of the same administration within their own purview of 

operation of jurisdiction , the Railways finds it comfortable to silently 

continue as consumer.   
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6.44.  Section 11 of the Railway Act does not segregate the 

administrative empowerment of Railways and divide their operation 

of jurisdiction between Traction and other amenities. Therefore the 

Act cannot be partially operated by applying it in isolation to an 

activity within activities. It cannot be applied to traction alone with 

discrimination, insulating other activities and making them immune to 

the Railway act.  In other words, the Railways ought to have erected 

the Distribution Transformers and lines in the LT categories also that 

were erected and being maintained by the Respondent Licensee. 

Therefore if Section 11 of the Railways Act were relied for 

entitlement as a complete Deemed Licensee, the  Railways is 

required to surrender the relevant LT Distribution system to the 

respondent as well , erect them on their own and maintain and repair 

them further as required by the law. 

 

6.45.  Coming back to backup power arrangement, the subject 

requires another dimensional consideration. If the Indian Railways 

opted to source the Open Access power and surrendering the erst 

while contracted demand of all individual HT services of TSS and 

disconnecting all the TSS points from Respondents grid, the 

question of standby support obligation to the Respondents shall not 

arise.  It will open the door for new avenue of resource to the 
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Respondents to exploit the hugely released surplus capacity of the 

Distribution system from all TSS points to an aggregate quantum of 

between 300 to 350 MVA in the entire State by giving new electricity 

connections to thousands of waiting consumers thereby augmenting 

new revenue to the respondents by capitalizing the released surplus 

capacity of the said magnitude. 

 

6.46.   However, in the absence of their own standby support, the 

Indian Railways is required to rely on the respondents for the 

standby support.  This requirement warrants the Respondents to 

compulsorily block the whole infrastructure of surplus capacity as 

discussed above and also maintain them, in all TSS points 

exclusively meant for Railways as was being maintained all these 

years in an anticipation of providing back up supply in any 

emergency. This peculiar nature of backup power requirement to 

Railways with a substantial investment of huge back up surplus 

capacity infrastructure has to be necessarily kept idle and waiting in 

the absence of possible prediction on the emergency condition that 

warrants back up power supply for uninterrupted commutation of 

passengers. 

 

6.47.  The course of discussion from different angles, thus 
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converges its focus on the obligated commitment on this surplus 

capacity by either parties concerned. However, while TANGEDCO is 

insisting charges for this surplus capacity required to back up the 

operation of Railway track with grounds , the Railways refuses the 

same. With such dispute emerging on the surplus capacity, it is 

considered fit at this juncture to invoke Section 35 and 36 of the E. 

Act that empowers the commission to adjudicate upon such 

disputes. 

 

6.48.  The sections are reproduced: 

―Section 35. (Intervening transmission facilities): 

The Appropriate Commission may, on an application by any 

licensee, by order require any other licensee owning or operating 

intervening transmission facilities to provide the use of such 

facilities to the extent of surplus capacity available with such 

licensee: 

Provided that any dispute, regarding the extent of surplus 

capacity available with the licensee, shall be adjudicated upon by 

the Appropriate Commission. 

Section 36. (Charges for intervening transmission facilities): 

--- (1) Every licensee shall, on an order made under section 35, 

provide his intervening transmission facilities at rates, charges 

and terms and conditions as may be mutually agreed upon : 

Provided that the Appropriate Commission may specify rates, 

charges and terms and conditions if these cannot be mutually 

agreed upon by the licensees. 
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(2) The rates, charges and terms and conditions referred to in 

sub-section (1) shall be fair and reasonable, and may be 

allocated in proportion to the use of such facilities. 

Explanation. - For the purposes of section 35 and 36, the 

expression ―intervening transmission facilities‖ means the electric 

lines owned or operated by a licensee where such electric lines 

can be utilised for transmitting electricity for and on behalf of 

another licensee at his request and on payment of a tariff or 

charge.‖ 

 

6.49.  As maybe seen from the above, the case on hand needs to be 

adjudicated by this Commission in terms ofthe rates, charges and 

terms and conditions referred to in sub-section(1)of Section 36, which 

we may proceed to discuss: 

  

6.50.  The fixed cost in terms of developing the infrastructure for the 

stand by support and maintaining them are one of the components of 

the Annual Revenue Requirement of the Licensee which has to be 

paid by the stake holders.  Indian Railways cannot be exempted from 

payment of the said charges by shifting the financial burden to the 

existing Licensee and consumers.  Such discriminatory relief will 

violate the provisions of Article 14 of the constitution of India read 

with sections 14, 61(d), 62 and 86 of the Electricity Act. Neither there 

can be any discrimination between the petitioner and respondents on 

the account of their service being rendered to the general public 
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also, as both Petitioner and respondents are in the same footing by 

way of operating for the public with subsidized charges and social 

obligations.  

 

6.51.   In the event of Indian Railways being exempted from stand by 

charges, the consumers of the State would have to end up paying 

excess tariff in order to share the burden on account of exemption of 

stand by charges to the Railways.  Such scenario of burdening the 

consumers by increasing the retail Tariff for the consumers without 

any additional advantage lead to glaring discrimination among the 

Licensee and their consumers. 

  

6.52. Therefore in order to safeguard the stake holders concerned 

including the general public and to comply with the Railways Act in 

totality, the Petitioner is required to erect and maintain the 

distribution installation dedicatedly meant for the Railways. The 

erstwhile co-existing distribution installation that comprises 

installation relating to both Petitioner Licensee and Respondent 

Licensee need to be totally surrendered by the Railways to release 

the surplus capacity so that both Licensees will become free from  

each other and carry out their respective  business and operation 

independently as Licensee in letter and spirit  by their own erection, 
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maintenance and repair as mandated in the law .     

 

6.53.  Till such a time, the petitioner is required to pay the stand by 

charges for the stand by support to be provided by the Respondents 

in lieu of the above demarcated installation of respective Licensees 

for their respective operation and business.   Having concluded as 

above, the standby by charges has to be determined inasmuch as 

there is no cost exclusively tagged as standby charges either in the 

tariff orders or other orders of this Commission.  Before proceeding 

to fix the standby charges we may analyze the nature and the 

quantum of standby power that is required by the railways in order to 

keep up the uninterrupted power essentially required for the traction 

for commuting the passengers and goods. 

 

6.54.   The petitioner while readily keeping up the distribution 

installation of the 110 KV corridors dedicated to the Railways, has to 

either shed the existing loads on the grid to the quantum of 100 MW 

or immediately generate the same quantum of power to meet the 

purpose, whenever the contracted wheeled power of the Railways 

fails.  This is purely of the temporary nature, in view of the fact, as 

soon as the contracted power is resumed, the Railways is going to 

stop drawing the standby power of the Respondent Licensees.  For 
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the purpose of Temporary supply this Commission has notified a 

temporary supply tariff under HT tariff V in the tariff order issued on 

11-08-2017 as follows: 

         Demand charges KVA / month          = Rs.350/- 

         Energy charges per kwh                    = Rs.11/- 

 

      The nature and character of the above category of temporary 

supply tariff is in consonance with the temporary standby power 

being dealt. 

 

6.55. Having concluded as above, let us examine the two 

components of the charges.  As far as the demand charges are 

concerned, the Railways has been paying a fixed charge in the name 

of demand charges at the rate of Rs.300/KVA under HT tariff IB of 

the same tariff order.  This demand charges that was being paid by 

the Railways so far would have formed part of its total expenditure of 

their operation and would therefore undoubtedly be recovered 

through the railway tariff from the passengers and other consumers.  

This condition has not changed either technically or commercially 

pursuant to Indian Railways being recognized as Deemed Licensee. 

There is no differentiation from their operational point of view also in 

view of the condition that the Railways has to necessarily keep up 
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the contracted demand in all TSS points as a standby arrangement 

without reducing the existing distribution installation and allied 

facilities whatsoever to the least. 

 

6.56.   Under the circumstances this Commission is of the view that 

even though the demand charges of the temporary nature is 

Rs.350/KVA/Month, the existing demand charges of Rs.300/KVA 

meant for normal operation is fair and fit to be treated as standby 

charges to be paid by the Railways for the erstwhile individual 

demand of the TSS points that is aggregated to the quantum of 

around 300 to 350 MVA , through which the standby power is to be 

sourced.   

 

6.57.  As far as energy is concerned, the purpose and condition is 

not synonymous with the standby charges.  It is purely temporary in 

view of the foregoing discussions and hence to be charged under 

temporary tariff of Rs.11/- per unit.  The aggregate energy shall be 

the sum of recorded energy at all drawal points.  The total recorded 

energy of all drawal points shall be matched with the total allocated 

and scheduled energy at common point pursuant to the approval of 

the concerned entities spelt out in the initial part of this order.  The 

excess energy recorded than the allocation and the energy drawn 
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from the TSS points from the Licensee‟s generation during the failure 

of the wheeled power from RGPPL shall be levied at the rate of 

Rs.11 per unit. 

 

6.58.  Regarding the charges of harmonics, the existing tariff and 

conditions shall continue till enactment of specific regulation in the 

regard and amendment of charges pursuant to it. 

 

6.59.    In view of the above, the following directions are given:- 

(i)   The Open Access operation and single point scheduling shall be 

considered by the Respondents provided the Railways comply with 

terms and conditions of all relevant Regulations and Rules and apply 

to the respondents and enter into an agreement with clear 

commitment of all technical and commercial obligations. 

  

(ii) To act  as a deemed Licensee , the Railways  shall surrender the 

contracted demands of all TSS points  entirely delinking from 

TANGEDCO and TANTRANSCO Distribution installation pertaining 

to their entire operations sourced for 110KV Traction operation as 

well as delinking from the LT network sourced  from 33/22/11KV of 

TANGEDCO for other operations of railways.  
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(iii) Till such time the Railways surrender the surplus capacity as 

above, the Railways should pay the charges @Rs300 per KVA of the 

contracted demand at every TSS point and Rs.11 per unit of power 

drawn from TANGEDCO towards Standby charges. 

 

(iv) The transmission, wheeling charges and other charges 

applicable shall be paid as per OA Regulations. 

 

(v) The charges of harmonics shall be paid by the Railways as per 

the Regulations/ orders framed by this Commission from time to 

time. 

 
  (Sd........)             (Sd......) 
(K.Venkatasamy)           (M.Chandrasekar)     
 Member (Legal)     Chairman 
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